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Offshore Private Bank. 


If you’re considering an 
offshore international private 
bank for an important client, 
there are certain vital questions 
you should ask before making 
your selection. 

For instance: 

Does the bank have world- 
wide expertise both offshore and 
onshore? 

Is it represented in the key 
offshore jurisdictions, so it can 
offer unbiased advice on the 
most advantageous location(s) to 
meet your client's financial needs? 

Can it provide acomprehensive 
range of services for protection, 
enhancement and management 
of your client’s assets? 

Is it capable of working with 
you and your client, to help 


design appropriate structures for 
the administration of assets 

and to provide for their ultimate 
succession? 

Can it arrange for company 
formations, management 
and accounting services from 
key offshore jurisdictions? 

Is it able to provide investment 
services and multi-currency 
banking requirements? 

Can it provide both expertise 
and longevity as an offshore 
trustee? 

Is it part of a strong, major 
banking group? 

Look no further 

Coutts answers “yes” to all 
these questions. 

We have over 50 years 
offshore private banking 


experience and operate in 
key financial jurisdictions 
worldwide. 

Coutts has 300 years of 
English Private Banking tradi- 
tion and reputation for personal 
service. And we share in the 
many Swiss advantages provided 
by our international private 
banking headquarters in 
Zurich. What’s more, we are 
a member of the National 
Westminster Bank Group, one 
of the largest and strongest 
banks in the world. 

If you have some questions 
youd like to ask us, please con- 
tact the Manager, New Business 
at the office nearest you. You can 
be assured that our conversation 


will be confidential. 


The private bank built on three hundred years’ experience. 


LONDON: (44) 71 753 1247 ZURICH: (41) 1214 5111 BAHAMAS: (1) 809-326-0404 CAYMAN: (1) 809-94-74777 
CHIASSO: (41) 91 412 002 GENEVA: (41) 22 319 0319 GIBRALTAR: (350) 72676 GUERNSEY: (44) 0481 726101 
HONG KONG: (852) 525 6898 ISLE OF MAN: (44) 0624 632222 JERSEY: (44) 0534 282345 LAUSANNE: (021) 653 29 27 
MIAMI: (1) 305 789 3714 NEW YORK: (1) 212 303 2910 SINGAPORE: (65) 22 33132 TOK YO: (81) 3 328 51321 URUGUAY: (5982) 606197 
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Incorporating a new company is routine to you...It’s a very special day to your 


clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


Checklist Instructions Work Sheets 8 Tab Dividers Stock Transfer Ledger 25% Rag Minutes ® 21 Certificates Padded 
Binder ® Slip Box ® Written Statements to Organize in Lieu of Minutes * Typewriter Spaced ® Buy-Sell Agreements ® Indepen- 
dent Contractor Agreement * Employment Agreement ¢ Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan ® Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan ® Medical Plan ® Voting 
Trust Plan ¢ Shareholders Minutes * Directors Minutes © Annual Shareholders Minutes ® Power of Attorney Form ® Special 
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February Column Urges 
Advocacy for Children 

I applaud Judge Glickstein’s insight- 
ful article concerning the deplorable 
state of our nation’s children. He is 
correct in asserting that part of the 
responsibility for child advocacy lies 
with the many professionals who make 
decisions about a child’s welfare. How- 
ever, the primary responsibility for a 
child’s well-being falls to his or her 
parents. With the daunting financial 
challenges facing all but the wealthiest 
Americans, many parents find them- 
selves working more hours just to make 
ends meet. But many law firms are 
guilty of exacting outrageous numbers 
of billable hours from their members 
and associates all in the name of higher 
profits. Overhead is high, and competi- 
tion is fierce, so certainly a commitment 
to productivity is essential to a success- 
ful, viable lawfirm. Yet, if we as lawyers 
are to set an example for other profes- 
sionals and parents by making our 
children our first priority, the long 
nights and weekend work must become 
the exception rather than the rule. 

As Judge Glickstein reminds all of 
us with Gabriela Mistral’s poem, our 
children cannot wait. A new luxury 
sedan, a bigger office, or even a de- 
manding client certainly can. It is 
incumbent upon us to make time for 
our most precious resource—our chil- 
dren. If we fail to give of ourselves to 
them now, we fail in the most impor- 
tant job that we ever undertake. 


MEDEA ISPHORDING BERN 
San Mateo, CA 


Use IOTA Money 
To Reimburse Fund 

Regarding the shortage in the Client 
Security Fund, a sound and common 
sense proposal has been made to apply 
to that need a part of the millions being 
raised by mandatory IOTA. Failure to 
accept that proposal is being based on 
a time-worn and overworked excuse. 

Since 1933, the surest way to guar- 
antee compliance with any proposal to 
expend public or discretionary funds 
has been to say that its purpose is “to 
help the poor” (“indigent”). Unfortu- 


nately after building a national debt 
in excess of three trillion dollars, and 
spending billions probably adding up 
to trillions to “help the poor,’ we are 
told that there are more Americans in 
poverty today than ever! 

On the “President’s Page” in the 
March issue of The Florida Bar Jour- 
nal, President Hill, speaking of using 
IOTA funds for client security pur- 
poses, says in part: “Reimbursing 
injured clients at the expense of legal 
aid to the indigent would truly be 
‘robbing Peter to pay Paul’” I must 
respectfully disagree, and submit my 
belief that a substantial majority of 
Florida lawyers would concur with me. 
This is on the double premise that no 
higher use can be found for a part of 
the IOTA millions than to use them in 
making whole clients’ losses from law- 
yers’ defalcations, and that the Legal 
Services Corporation has been anath- 
ema to a great body of us from the day 
its presence was forced upon us by a 
spendthrift government. 

It was my good fortune to retire 
before mandatory IOTA forced me to 
do so rather than contribute to socialist 
causes with which I totally disagreed. 
Lest anyone think me too callous, be 
advised that I entered law practice in 
1936 in the depths of the depression. I 
know from experience how a single 
person could then live on $60.00 per 
month. If I and the many like me were 
in poverty, no one took occasion to tell 
us. Obviously, we survived! 

If The Florida Bar has any hope of 
demanding respect for our legal profes- 
sion, it will take every possible step to 
assure use of IOTA funds for client 
security. Public esteem for lawyers will 
rise dramatically if clients are assured 
the 100 percent restitution of any funds 
misappropriated by lawyers they have 
trusted. 


A. EpwIn SHINHOLSER 
New Port Richey 


Praises Journal 

After looking at the list of features 
and columns of The Florida Bar Jour- 
nal, it again occurred to me how 
beneficial this publication is to me as 
well as to my colleagues and the judges 


, art Z. Grossman, Joseph H. Serota, 
T. Mu- 
arty, 
‘our- 
: tee - eenth 
: Circuit Patrick J. Casey, Timothy W. Gaskill, H. 
; Michael Easley; Sixteenth Circuit Alfred K. 


who take the time to read it. 

I congratulate all staff members of 
the Journal and the contributing 
authors of articles and columns for 
their professional excellence and their 
labors in publishing informative mat- 
ter that advances the welfare not only 
of practitioners and their clients, but 
also of our state’s jurisprudence. To 
me, The Florida Bar Journal is a 
valuable research source that enhances 
my proficiency as a general practitio- 
ner. 

In a similar vein, I have even heard 
from out-of-state Florida Bar members 
that the Journal is greatly superior to 
similar publications where they prac- 
tice. 

In writing this letter of praise, it is 
not necessarily because the March 1992 
issue is better than previous issues. 
Rather it is because that issue is con- 
sistent with the high quality of previous 
ones that I have received and read (and 
keep as part of my library). 

I thank all persons who have been 
and are involved in producing the Jour- 
nal. Their dedication and good work 
are sincerely appreciated. 


THEODORE P. Mavrick 
Ft. Lauderdale 


BARNETT BANK OF CENTRAL FLORIDA, 
Plaintiff, 


V. 


REMINGTON PARK LIMITED, 
Defendants. 


Dr. Hank Fishkind estimated lost 
profits and served as expert witness in 
Defendant’s successful counterclaim. 


FISHKIND & ASSOCIATES, INC. 
Litigation Support Services 
(407) 382-3256 


The Florida Bar Journal welcomes 
letters to the editor. Letters should 
be no longer than 350 words, and may 
be edited. Letters may be directed to 
“Letters to the Editor,’ The Florida 
Bar Journal, 650 Apalachee Park- 
way, Tallahassee, Florida 32399- 
| 2300. 
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Devising a Pro Bono Plan That Works 


he long-awaited Florida 

Supreme Court decision 

setting forth the require- 

ment and limitations of 
pro bono legal service was delivered 
on February 20, 1992. The court set 
September 1, 1992, as the date for the 
submission of proposed rules to imple- 
ment a pro bono plan. When the plan 
is implemented, Florida will be the 
leader among the organized bars with 
respect to the delivery of legal services 
to the poor. 

As we prepare a plan for implemen- 
tation, there are certain issues which 
we need to revisit. By remembering the 
debate on these issues, we can draft a 
better plan that will be readily em- 
braced by the members of our 
profession. 

When each of us took our oath as 
attorneys, we pledged, “I will never 
reject, from any consideration personal 
to myself, the cause of the defenseless 
or oppressed. . . ” At the same time, 
we swore to support the Constitution 
of the State of Florida and agreed to 
be bound by Rules of Professional Con- 
duct. Rule 4-6.1, entitled “Pro Bono 
Publico Service,” provides that “[a] law- 
yer should render public interest legal 
service.” Although there are no ethical 
sanctions for failure to follow this rule, 
most lawyers take this section very 
seriously. Surveys support the conclu- 
sion that 80 percent of the Bar performs 
pro bono legal services. Unfortunately, 
the Joint Commission on the Delivery 
of Legal Services to the Indigent in 
Florida found that only 20 percent of 
the legal needs of the poor are being 
addressed. The commission further docu- 
mented that through organized, formal 
legal service organizations approxi- 
mately 9,000 volunteer lawyers handled 
10,900 cases and gave 68,000 hours of 
volunteer legal service in those cases. 
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by Benjamin H. Hill Ill 


However, there are more than 
2,000,000 people in Florida who live 
at or below the federal poverty level. 
Although the lawyers of Florida are 
working hard, within and without le- 
gal service organizations, there is still 
a need and lawyers alone have not 
been able to meet that need. 

A long debate on how to meet the 
unmet legal needs of the poor has 
produced few solutions. Some, includ- 
ing Chief Justice-elect Rosemary 
Barkett and Justice Gerald Kogan, 
advocate mandatory pro bono. They 
argue that each lawyer must give 20 
hours per year. In support, they reason 
that in these complex times only law- 
yers can represent people in court and, 
therefore, lawyers must give their time 
to help those who cannot afford access 
to the courts. Since the Florida Consti- 
tution gives the Supreme Court the 
power to regulate attorneys, propo- 
nents of mandatory pro bono reason 
that it is, therefore, logical that the 


court requires attorneys to represent 
the poor. The organized Bar opposes 
mandatory pro bono. 

Unfortunately, even if there was man- 
datory pro bono, the unmet legal needs 
of the poor in Florida would not be 
satisfied. There are approximately 
47,000 lawyers who are active mem- 
bers of The Florida Bar in good 
standing. However, 9,500 of those are 
out-of-state members and are not avail- 
able to help the poor in the state. Seven 
hundred are in judicial service, leaving 
less than 37,000 attorneys available 
to do the work of helping the poor in 
Florida. If each of those attorneys, 
including prosecutors, public defend- 
ers, law professors, etc., gives 20 hours 
of pro bono service, that would total 
approximately 740,000 hours of legal 
service. When that number is applied 
to those in Florida living at or below 
the federal poverty level, it translates 
into approximately 20 minutes per per- 
son per year. Clearly, mandatory pro 
bono will not solve the problem. 

Others argue that government fund- 
ing is the answer. They properly assert 
that trained, paid attorneys are the 
most efficient means to provide legal 
services to the poor. However, funding 
for the Legal Services Corporation in 
Florida simply is not adequate. In 
1981, Florida received $10.1 million in 
federal funds. In 1990, Florida received 
approximately $13 million, even though 
the number of people in Florida at or 
below the federal poverty level in- 
creased by almost 800,000 during those 
nine years. Florida lawyers have sup- 
plemented the funding of legal service 
provider organizations through the 
IOTA program. Almost $13 million will 
be given this year from IOTA funds. 
There still is a deficiency, however, and 
unless the state and federal govern- 
ments recognize this deficiency, access 


: 


by the poor to the legal system will 
always be a problem. 

Still others argue that the legal pro- 
fession should voluntarily serve, but 
should not be compelled to provide 
services for the poor. Indeed, isn’t there 
an inconsistency in the notion that 
lawyers should be required to do some- 
thing that is professionally proper? 
Isn’t the heart of professionalism the 
willingness to do what is needed to 
assure access without being ordered to 
serve? Doesn’t a lawyer have the right 
to do what he or she wants even if it 
is to use the lawyer’s talent in a selfish 
and miserly manner (see Justice Parker 
Lee McDonald’s opinion in the recent 
pro bono decision)? There is no end to 
the rhetorical questions and the argu- 
ments continue, but voluntary service 
has not, nor will it ever, solve the 
problems. We can, however, do better. 

Access to the courts is guaranteed 
by the Florida Constitution. As officers 
of the court, we must do all that we can 
to ensure that part of the constitution 
has meaning. We simply cannot accept 
the privilege of practicing law without 
doing all we can reasonably do to be 
certain that anyone requiring legal 
services can obtain them, even if they 
cannot afford them. 

If mandatory pro bono will not meet 
these needs, if federal and state fund- 
ing plus IOTA funding does not, if 
voluntary pro bono has not, then what 
can be done? The Bar, the Florida Bar 
Foundation, and the court have estab- 
lished a broad conceptual outline which 
hopefully will work. The parameters 
are: 

1) Lawyers should aspire to deliver 
20 hours of legal services per year to 
the poor. 

2) Lawyers may give $350 in lieu of 
providing legal services to a legal serv- 
ice organization offering free legal 
services to the poor. 

3) A master pro bono plan will be 
established in each circuit under the 
leadership of the chief judge of each 
circuit. 

4) The pro bono programs and legal 
service providers will assess the needs 
in the respective communities, monitor 
those needs, and establish programs 
to give opportunities for service to all 
lawyers, regardless of their areas of 
practice. 

5) The Bar will continue to advocate 
the need for societal recognition that 
lawyers alone cannot solve the prob- 


Oath of Admission 


If mandatory pro @ 
ry P to The Fiorida Bar 


bono will not meet 
these needs, if 
federal and state 
funding plus IOTA 
funding does not, if 
voluntary pro bono 
has not, then what 
can be done? 


“the general principles which 
H ould ever control the lawyer in the 
yractice of the legal profession are 
° early set forth in the following oat 
5f admission to the Bar, which the 
lawyer Ils sworn on admission to obey 
ind for the wiliful violation to which 
Jisbarment may be had. 


“| do solemnly swear: 


wiil support the Constitution of 
6 United States and the Constitu- 


lem, and for help in the form of more Stele 


funding for organized legal service pro- 
grams for the people. 

6) Lawyers will be required to report 
their pro bono service on an annual 
basis. 

The last recommendation was one 
that was opposed by the Board of 
Governors and by two of the Florida 
Supreme Court justices, Justice 
Stephen Grimes and Justice McDonald. 
However, five justices supported man- 
datory reporting, so we will report. 
Already, we are working to make the 
reporting requirement as easy as possi- 
ble. We are setting as a goal the 
simplest of reporting forms which will 
generate sufficient information to de- 
monstrate that lawyers are responding 
to the needs of the poor and that there 
is no reason to consider moving to a E 


mandatory pro bono program. “twill maintain: the > 
As we proceed through the planning inviolate: secrets 

stage toward the implementation stage, 9 my clients, and will accept 

I am urging the commission and those ompensation in connection w 

developing plans within each circuit eir business except from them o 


to make each plan “lawyer friendly,” knowledge ana approval 
but responsive to the needs of the poor. 


I am optimistic that the plans will 
consider our historical experiences and 
will offer every lawyer, regardless of 
practice, the opportunity to work in 
some capacity so that access to the 
courts will be provided to those who 
cannot otherwise afford it. 

We hope by the annual convention 
in June to be in a position to outline a 
proposed master plan. We need your 
suggestions. Together, we can do what 
we have all pledged in such a manner 
that each of us will continue to be 
proud to be a member of the legal 
profession. 


maintain the respect duc 
a to oO courts of justice and judicial off fi. 
1S; 


“t will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
‘be honestly debatable under the 
law of the fand; 


wil employ for the purpose o of 
maintaining the causes confided t 

such means only as are consis- 

tent with truth and honor, and i 

never seek to mislead the judge o 

ury by any artifice or false statemen' 

of fact or law; 


“| will abstain from ail offensive 
ersonality and advance no fact 
rejudicial to the honor or reputa- 
on of a party or witness, unless 
aquired by the justice of the cause 
ith which | arn charged; 


“| will never reject, from any — 
ation personal fo myself, the cause 
f the defenseless or oppressed, 
elay anyone's cause for lucre 
nalice, helo me God.” 
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leven months ago repre- 
sentatives of the Interna- 
tional Law Section and 
the South Florida 
Chapter of the American Immigration 
Lawyers Association met with the Jour- 
nal Editorial Board to propose a special 
issue of the magazine devoted to dis- 
cussions of the Immigration Act of 
1990. Recognizing that Florida is a 
magnet for foreign visitors and immi- 
grants from every area of the globe, the 
board agreed substantive treatment of 
the sweeping new law was warranted. 

Selecting which aspects of the law 
should be covered in a general discus- 
sion aimed at the nonspecialist Florida 
practitioner fell to our guest editors, 
David Berger, chair of the Interna- 
tional Law Section’s Immigration Law 
Committee, and Ira Kurzban, a former 
national president of AILA active in 
the South Florida Chapter. Credit also 
is due Sarah Lea Tobocman, president 
of the AILA chapter, and Josh Markus, 
chair of the International Law Section. 

A panel of the Editorial Board was 
appointed to go through the more than 
250 manuscript pages submitted for 
this issue and help tighten and clarify 
the articles for the nonspecialist audi- 
ence. Board reviewers William DeMeza, 
Jr., Fleming Lee, David Willig, and 
Joan Wollin, as well as Editorial Board 
Chair Mark Lewis, gave up a couple of 
weekends to help put this package 
together. All provided yeoman’s serv- 
ice, but Bill DeMeza of Holland & 
Knight’s Tampa office deserves special 
thanks for his detailed and insightful 
reviews. 

The idea of AILA, the International 
Law Section, and the Editorial Board 
in presenting this issue is that almost 
every Florida lawyer may at some time 
face an issue with an immigration law 
component. Topics covered include: 
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EXECUTIVE DIRECTIONS 


Immigration Law Isn’t Just for 
“Immigration Lawyers” 


by John F. Harkness, Jr. 


¢ Immigration and visa programs 
allowing foreign nationals to work in 
this country. Magda Montiel Davis, 
Phillip M. Zyne and Tammy Fox-Isicoff 
take practitioners step-by-step through 
employment preference categories. 

¢ Issues lawyers who advise foreign 
investors will need to consider under 
the new law. William J. Flynn III and 
Richard A. Jacobson outline problems 
that can arise in the areas of taxation, 
immigration of family members, deal- 
ing with more than one foreign national 
in a business transaction, special 
problems of cash-based transactions, 
and other pitfalls. 

Specific sections of IMMACT90 af- 
fecting those who advise foreign 
nationals on bringing family members 
to the United States. Family lawyers 
will want to read this discussion of the 
immigration process by Fernando Perez 
III and Timothy M. Spridgeon. 

¢ Political asylum. While much has 
been reported in newspapers and broad- 
cast media following the recent influx 


of Haitain refugees seeking asylum in 
the United States, authors William 
Sanchez and Adalsinda Lomangino pro- 
vide the details about the new law and 
recent case law practitioners will need 
to understand this difficult area. 

¢ The new law affecting business 
lawyers who seek temporary visas for 
executive and other special employees 
of their corporate clients. Complement- 
ing the employment article noted above, 
authors Sarah Lea Tobocman and 
Larry Rifkin discuss the types of visas 
now available to employees of foreign- 
based companies, those in specialized 
employment fields, and others listed 
in IMMACT90. 

¢ Other considerations business law- 
yers whose clients routinely employ 
foreign nationals—as well as those 
who do not—will need to be aware of 
the area of work-permitting and Immi- 
gration and Naturalization Service 
reports and inspections. What should 
a client do when the INS knocks on the 
door of the client’s factory? Joel Ste- 
wart and Nicholas J. Watkins offer 
some suggestions. 

¢ IMMACT90’s effects upon foreign- 
national clients accused of criminal 
activity. Jeffrey N. Brauwerman and 
Stephen E. Mander take a look at the 
new law’s provisions for dealing with 
those accused of breaking the law 
within the U.S. or abroad—must read- 
ing for criminal law practitioners who 
may advise foreign nationals. 

From this sketchy outline I hope you 
can see that the Immigration Act of 
1990 transcends traditional areas of 
“immigration law,” and has the poten- 
tial to touch Florida lawyers’ practices 
in a number of ways. I hope you will 
spend some time with this special is- 
sue, and keep it in your library for the 
day an immigration-related issue arises 
within your office. 
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__ To secure your footing in today’s 
_ complex legal market, you need the right 
®=tools. Tools you can depend on to give you 
» the firmest possible grasp on the issues. 
~ At Clark Boardman Callaghan, we've 
combined the time-tested 
editorial strengths 
~~ of three leading 
= ~ legal publishers — 
Clark Boardman; 
Callaghan & Company; 
~ and a division of 
Lawyers Cooperative 
Publishing Company. In 
essence, we've brought 
* together the best of all 
worlds to create the best 
of all practice resources. 
You get the broad 
perspective of 
Callaghan treatises and forms, 
the analytic depth of 
Lawyers Cooperative Publishing, 
and the focused expertise of 
Clark Boardman in a single source. This 
rare blend of strengths empowers the new 
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transform the latest statutory and case law, 
* regulatory decisions, rules and procedures 
© into valuable practical legal tools. All 
geedesigned to provide absolute reliability. 
Today, only Clark Boardman Calla: 

has the editorial skill, depth, and authors to 
‘help you successfully interpret traditional 
‘and emerging law. From the tight focus of 
» established works like Bloomenthal’s 
_ Securities & Federal Corporate Law, to 
= Couch on Insurance whose renowned 
= analyses are cited repeatedly in significant 
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legal decisions, to practice-enhancing works 
like Lane’s Goldstein Trial Techniques. These 
proven works, like all our products, offer you 
security through currentness, definitive 
guidance, and expert commentary. 

For the mountain 
climber, or the attorney, the 
right tools assure success. 
Only one legal publisher 
offers both practice-oriented 
and analytic tools in one skill- 
fully integrated system. Only 
Clark Boardman Calla 
can guide you to new levels of 
confidence in your practice. 

For more information 
about our product families, 
or to receive your free copy 
of our 1992 catalog, please 
call 1-800-323-1336. 
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The Changing Face of 
Immigration Law 


A Note from the Guest Editors 


by lra J. Kurzban and David S. Berger 


n 1952 Congress passed the McCarran-Walter Act, which for the first time codified and organized 
our immigration laws into the Immigration and Nationality Act. The law was sweeping in its scope 
and established some of the basic procedures that remained in place for 40 years. 

In 1986, and again in 1990, Congress made major changes to our immigration laws. The 
Immigration Reform and Control Act of 1986 addressed the problem of undocumented aliens by balancing a 
broad amnesty program with the initiation of employer sanctions, resulting in fines and criminal penalties 
to those who employ undocumented aliens. These changes were the subject of a June 1987 special issue of 
the Bar Journal. 

This issue addresses the Immigration Act of 1990. In contrast to the 1986 act, IMMACT90 makes major 
changes in Jegal immigration to the United States. These changes not only have a substantial effect on 
immigration law, but also other substantive and procedural areas of law. For example, family practitioners 
should be aware of two major changes in IMMACT90. First, Congress authorized new grounds of exclusion 
to prevent a person from entering the United States where a U.S. court has awarded a U.S. citizen custody 
of a child having a lawful claim to citizenship, and an alien detains, retains, or withholds custody of the child 
outside the United States. The second major change would allow children declared dependent by a juvenile 
court and deemed eligible for long-term foster care to become lawful permanent residents in the United 
States when it would not be in the child’s best interest to be returned to his or her previous country and there 
are no natural prior adopting parents who can obtain residency. 

Similarly, there are significant changes for lawyers representing corporate clients on matters concerning 
employer sanctions and unfair immigration-related employment practices. Under the changes made in 
IMMACT90, an employer may be subject to a charge of employment discrimination if he or she asks the 
prospective employee for more documents than are necessary to establish that the person is authorized to 
work. 

The criminal defense bar should also carefully review changes under this law. Among other issues, 
IMMACT90 abolishes Judicial Recommendations Against Deportation, creates new grounds of exclusion 
based on new crimes, withdraws certain forms of relief even for lawful permanent residents of the United 
States, and modifies when and under what circumstances aggravated felons will be incarcerated without 
bond. 

There are also important changes in the preference categories favoring employment-based immigration, 
changes in nonimmigrant categories, and new categories of visas created, including the R visa, which 
facilitates the temporary entry of religious workers, the Q visa, which allows private businesses to bring 
people in for cultural events, and the O and P visas, which relate to professional entertainers and athletes. 

In all, general practitioners and those in the specialty bars should review this special issue carefully to 
find matters of particular interest and relevance to their field. 


Ira J. Kurzban is a partner David S. Berger is a part- 


in the firm of Kurzban, ner in the Miami law firm of 
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raditionally, the largest 
group of foreign nationals 
able to obtain lawful per- 
manent resident (LPR) 
status under the Immigration and Na- 
tionality Act, 8 U.S.C. §1101, et seq., 
has been the close relatives of U.S. 
citizens and LPR’s. This continues to 
be true after the enactment of the 
Immigration Act of 1990 (IMMACT90).! 
This article will first dispel common 
misperceptions about family immigra- 
tion law. Following that, the 
article will review the adminis- 
trative process involved in the 
attainment of permanent resi- 
dency, provide basic definitions 
of the qualifying family rela- 
tionships, explain the various 
“preference” categories which de- 
termine when a foreign national 
will become an LPR, and high- 
light special concerns when per- 
manent residency is based on 
marriage to a U.S. citizen or 
LPR. 


Separating Fact 
From Myth 

A common misperception is 
that the terms “citizen,” “LPR,” 
and “green card holder” all refer 
to the same legal status. An 
LPR, or green card holder, is 
an alien who has acquired the 
privilege of residing perma- 
nently in the United States.? 
Such a person is not a citizen 
and may not vote or carry a 
U.S. passport. More impor- 
tantly, an LPR is still an “alien,” 
and, as such, remains subject 
to deportation regardless of how 
long they have been an LPR.? 
Further, if an LPR remains out- 
side the United States for an 
extended period of time without 
prior permission from the Immi- 
gration and Naturalization Service 
(INS), LPR status can be considered 
abandoned.* 

As a general rule, in order to obtain 
U.S. citizenship, an alien must first 
obtain LPR status. After obtaining 
LPR status, the alien must retain that 
status for at least five years, spend at 
least 50 percent of the time physically 
present in the U.S, pass a test on 
knowledge of U.S. history and govern- 
ment, and demonstrate the ability to 
read, write, and speak English.5 The 
five-year residency requirement is re- 
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duced to three years for persons who 
are married to U.S. citizens® and, 
under certain circumstances, it can 
be waived entirely if the U.S. citizen 
is being transferred overseas.” 

A second misperception is the notion 
that marriage to a U.S. citizen automa- 
tically confers citizenship or residency 
on the alien spouse. The truth is that 
marriage to a U.S. citizen or LPR 
confers no automatic status. The mar- 
riage simply enables the U.S. citizen 


Family 
Immigration 
After 


IMMACT90 


by Fernando Perez Ill 
and Timothy M. Spridgeon 


or LPR to commence a process which 
may ultimately result in LPR status 
for their alien spouse. Further, in 
cases where a backlog exists in a 
particular visa category or there is an 
inability to adjust to permanent resi- 
dent status in the U.S., the alien 
spouse will not be permitted to re- 
main in the U.S. unless qualified for 
some other lawful temporary status. 
In such situations, the U.S. citizen/ 
LPR spouse may have to choose be- 
tween temporarily leaving the U.S. or 
being separated from the alien spouse 


until a visa is available. 

Just as an alien does not automati- 
cally become an LPR by marrying a 
U.S. citizen or LPR, an alien does not 
automatically acquire permission to 
work in the United States through 
such marriage. In fact, any work en- 
gaged in before obtaining employment 
authorization from INS is considered 
“unauthorized,” and may prohibit the 
alien from obtaining LPR status while 
in the U.S., thereby requiring travel 
abroad for issuance of the im- 
migrant visa at a U.S. consu- 
late.8 

Another common misunder- 
standing stems from the 
erroneous belief that U.S. im- 
migration laws will not sepa- 
rate families. Although family 
unity is one of the basic princi- 
ples underlying our immigra- 
tion laws, it is not always the 
paramount consideration. For 
that reason, a noncitizen can 
be deported even if the noncit- 
izen has a spouse, child, or 
parent who is a US. citizen or 

Finally, giving birth to a child 
in the U.S. does not create 
immediate eligibility for immi- 
gration benefits. Although a 
person born in the U.S. be- 
comes a citizen at birth,!° that 
U.S. citizen must be 21 years 
of age before petitioning for a 
parent.!! Should an alien with 
a U.S. citizen child be required 
to depart the U.S., the child 
may accompany the parent with- 
out jeopardizing its U.S. 
citizenship. 


The Administrative 
Process 

In order to understand how 
the family-based immigration 
system operates, one must consider 
two general immigration concepts. 
First, the attainment of LPR status 
involves two distinct administrative 
processes: the U.S. citizen/LPR rela- 
tive initially must petition INS to 
classify the alien as a qualifying rela- 
tive;!2 then, once the visa petition 
is approved, the alien relative must 
present an additional application to 
obtain LPR status.!3 Second, most of 
the permanent residency process is 
subject to a “quota system.” This sys- 
tem grants permanent residence status 
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chronologically, according to the filing 
date of the initial visa petition, and 
sets annual worldwide limits on the 
number of aliens that may immigrate. 
Annual limits are further subdivided 
by country and, within each country, 
by preference category.!4 Because the 
number of persons seeking residency 
often exceeds the limited number of 
visas available, significant backlogs 
can exist in the permanent visa pro- 
cess. 


Qualifying Relatives 

Aliens applying for family-based per- 
manent residence are either classified 
as “immediate relatives” of U.S. citi- 
zens or are placed in other family 
relationship categories, called “prefer- 
ences.” The definitions of “immediate 
relatives” and of each of the preference 
categories specifically limit the family 
relationships which qualify for LPR 
status. Further, the particular classifi- 
cation accorded an alien affects the 
alien’s procedural rights, their ability 
to confer immigration benefits to other 
family members, and the length of time 
they must wait for the issuance of an 
immigrant visa. 

In general, qualifying family rela- 
tionships include the parents, sons and 
daughters, brothers and sisters, and 
spouses of U.S. citizens, and the spouses 
and unmarried sons and daughters of 
LPR’s. There are no provisions which 
allow LPR’s to file for parents or sib- 
lings, nor are there provisions which 
allow U.S. citizens or LPR’s to petition 
for aunts, uncles, nieces, nephews, or 
other more distant relatives. The terms 
“parent,” “spouse,” “child,” “son,” 
“daughter,” “brother,” and “sister” have 
specific definitions which help deter- 
mine whether a particular family rela- 
tionship (i.e., stepparent, halfsister, 
illegitimate child, etc.) creates visa 
eligibility. 

One of the more important statutory 
definitions in the act is “child;’® be- 
cause the definitions for all other rela- 
tionships, except for “spouse,” hinge 
on the definition of “child.” A “child” is 
defined as an unmarried person under 
21 years of age who falls into one of the 
following six categories: 

1) Legitimate child (born in wedlock 
or recognized in the jurisdiction of 
birth as legitimate even if born out of 
wedlock'®); 

2) A stepchild who had not reached 
the age of 18 at the time of the mar- 
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riage which created the status of step- 
child was performed; 

3) A legitimated child, if such legiti- 
mation occurred before the child 
reached the age of 18 and the child was 
in the legal custody of the legitimating 
parent at the time of such legitimation; 

4) An illegitimate child based upon 
the child’s relationship to the natural 
mother or based on the child’s relation- 
ship to its natural father if the father 
has or had a bona fide parent-child 
relationship while the child was un- 
der the age of 21; 

5) A child adopted before the age of 
16, if the child has been in the custody 
of and has resided with the adopting 
parent for at least two years; or 

_ 6) An orphan, if under the age of 16 
at the time a visa petition is filed for 
classification as an immediate relative. 

Practitioners should also note the 
following definitions: “parent,” the fa- 
ther or mother of a child as defined 
above;!? “brothers and sisters,” persons 
who have a common parent as the term 
parent is defined by the act;!8 and 
“sons and daughters,’ persons who 
have met the definition of “child” prior 
to marrying or turning 21.!9 

There is no statutory or regulatory 
definition for “spouse,” but the term 
has come to be defined as a person who 
is married to a petitioner where the 
marriage was legally valid at the time 
performed, is still in existence, and 
was not entered into solely for immi- 
gration purposes. In order for a mar- 
riage to be legally valid, the parties 
must have been legally able to marry 
at the time the marriage was per- 
formed (i.e., the parties must be of 
proper age, and any prior marriages 
must have been legally terminated).2° 

Invalid marriages include those 
which are homosexual;?! polygamous;?2 
incestuous;” proxy (i.e., where the par- 
ties were not physically present at time 
of marriage unless thereafter consum- 
mated);24 common law but not recog- 
nized as legal in the jurisdiction where 
they occurred;25 “sham” (i.e., entered 
into for the sole purpose of circumvent- 
ing immigration laws);?6 and termi- 
nated (i.e., marriages terminated by 
divorce, annulment, or the death of one 
of the parties).?7 

Valid marriages include voidable mar- 
riages (i.e., there has not been a court 

order declaring the same null and 
void);28 common law marriages recog- 
nized as legal in the jurisdictions where 


they occurred;29 and nonviable mar- 
riages (i.e., where the parties to a 
legally valid marriage are separated, 
but there has been no formal, legal 
separation and no legal proceedings 
have been instituted to dissolve or 
terminate the marriage).°° 


Family Visa Classification 

This section will discuss the “imme- 
diate relative” and other family-based 
preference categories and their par- 
ticular characteristics under the quota 
system. 

Immediate relatives — This category 
includes the parent, spouse, or child of 
a U.S. citizen, and the spouse of a 
deceased U.S. citizen if the marriage 
existed at least two years prior to, and 
the petition is filed less than two years 
after, the death of the citizen.?! The 
quota system does not apply to immedi- 
ate relatives, so there is no backlog for 
obtaining LPR status under this cate- 
gory.°? In addition, immediate rela- 
tives who enter the U.S. lawfully may 
adjust to LPR status without having 
to depart from the U.S., even if they 
worked without authorization or al- 
lowed their lawful temporary status to 
expire.33 

There are four preference categories. 

First preference covers unmarried 
sons and daughters of U.S. citizens 
(i.e., persons who would otherwise qual- 
ify as immediate relative children but 
are over the age of 21).54 At present, 
there are no backlogs in this category 
except for persons born in the Philip- 
pines or Mexico. 

Second preference is divided into two 
separate subcategories. Subcategory “A” 
includes spouses and children of 
LPR’s.*5 This category has fairly sig- 
nificant backlogs for all countries and, 
in particular, for the Dominican Re- 
public, Mexico, and the Philippines. 
Subcategory “B” is for unmarried sons 
and daughters of LPR’s.%6 Backlogs in 
this subcategory are comparable to 
those in Subcategory “A,” but are ex- 
pected to increase steadily due to new 
limits on the available visas. 

Third preference is for the married 
sons and daughters of U.S. citizens 
(i.e., persons who would be eligible 
either as an immediate relative child 
or first preference son or daughter, 
except for the fact that they are mar- 
ried).37 Backlogs are significant and 
expected to increase steadily. 

Fourth preference includes brothers 
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and sisters of U.S. citizens,3* but be- 
cause of extensive backlogs, this cate- 
gory no longer provides an effective 
means of immigrating. On paper, over- 
all backlogs for this category date back 
over nine years to 1983 and are worse 
for persons born in India, Mexico, and 
the Philippines. (The Philippines is 
backlogged to 1977.) These backlogs 
are more significant when one realizes 
that they are only advancing about one 
week per month and that the rate of 
advance appears to be slowing. Thus, 
a U.S. citizen presently applying for 
an alien brother or sister may have to 
wait over 30 years for permanent resi- 
dency to become available.*9 

Derivative immigration status arises 
from the immigration laws that state 
that when an alien qualifies for LPR sta- 
tus, the alien spouse and minor unmar- 
ried children also become eligible for 
LPR status. This is so whether the 
classification is family- or employment- 
based.49 An exception to this rule re- 
quires the spouses and minor children 
of immediate relatives to qualify inde- 
pendently for residency.*! 

Families of legalized aliens: In addi- 
tion to being eligible under the second 
preference category, spouses and chil- 
dren of aliens legalized under the Am- 
nesty and Cuban/Haitian Adjustment 
Programs of the mid-1980’s 42 are eligi- 
ble for an additional 55,000 permanent 
visas per year from October 1, 1991, 
until September 30, 1994.43 In order 
to receive consideration for these addi- 
tional visas, the relationship of spouse 
or child must have existed on the date 
the legalized alien received permanent 
residence.*4 These family members re- 
ceive permission to remain in the United 
States, with employment authorization, 
until permanent residence becomes avail- 
able if the family member entered the 
U.S. and established the qualifying 
relationship prior to May 5, 1988.45 


Immigration Marriage 
Fraud Act of 1986 

With the passage of the Immigration 
Marriage Fraud Act of 1986 (IMFA),*6 
Congress imposed special requirements 
on aliens attempting to obtain LPR 
status through marriage. By enacting 
IMFA, Congress sought to create a 
system which would make it easier to 
detect and discourage fraudulent mar- 
riages, i.e., those entered into solely to 
obtain immigration benefits. 


To accomplish this, IMFA places a 
two-year expiration date on LPR status 
obtained as the result of any marriage 
which is less than two years old at the 
time LPR status is conferred. This 
conditional permanent resident (CPR) 
status applies not only to the alien 
spouse, but also to any children who 
obtain LPR status derivatively as a 
result of their parents’ marriage.*”? The 
CPR provision does not apply, how- 
ever, to a child who obtains LPR status 
as the stepchild of a U.S. citizen if the 
child is immigrating independently of 
the alien parent, even though the status 
of stepchild came into being only as a 
result of their parent’s marriage to a 
citizen.48 CPR also does not apply to 
spouses or children who obtained their 
LPR status derivatively through any 
of the other family- or employment- 
based preference categories.*9 

To remove the conditional nature of 
their residency, a CPR must file a 
special petition within the 90 days 
immediately preceding the expiration 
of CPR status. This petition must be 


filed jointly with the U.S. citizen or 
LPR spouse. Furthermore, the petition 
must be accompanied by evidence that 
the marriage was entered into in good 
faith, that the parties continue to live 
together as husband and wife, and that 
dissolution proceedings are not pend- 
ing. Should the alien fail to file the 
petition within the 90-day period, CPR 
status will automatically terminate.®° 

CPR status can be terminated by 
INS, at any time, if the marriage has 
been legally dissolved, if INS deter- 
mines the marriage was entered into 
solely for immigration purposes, or if 
a fee, other than an attorney’s fee, was 
paid for petitioning the alien.5! 

Any CPR alien who is unable to file 
a joint petition due to termination of 
the marriage or refusal of the U.S. 
citizen or LPR spouse to join in the 
filing of the petition can file for a 
waiver of the joint petition require- 
ment. The waiver will be granted if it 
can be established that extreme hard- 
ship would result if the alien were to 
be deported; or that the marriage was 
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entered into in good faith by the alien 
spouse and either the marriage has been 
terminated or the alien spouse or their 
child has been battered by or subjected 
to extreme cruelty by the U.S. citizen 
or LPR spouse.®? 

Family lawyers will be interested to 
note that the “battered spouse” provi- 
sions were added to protect alien vic- 
tims of abuse without regard to whether 
the marriage has been legally termi- 
nated. If the CPR has religious 
objections to divorce, or is in hiding, 
removal of CPR status can be accom- 
plished without involving the abusive 
spouse. The law also requires the INS 
to establish specific measures to pro- 
tect the confidentiality of information 
concerning the abuse and, if necessary, 
the locations of the abused spouse or 
child.53 

IMFA also tries to curb the incidence 
of fraudulent marriages by requiring 
an alien who marries a U.S. citizen or 
LPR while in deportation or exclusion 
proceedings to reside outside the U.S. 
for two years before the marriage can 
support an immigrant visa petition.®4 
As a result of constitutional challenges 
and widespread claims of severe hard- 
ship arising from this provision, Con- 
gress recently created a viable ex- 
ception to the foreign residence re- 
quirement. Now an “in proceedings” 
marriage will be exempt from the two- 
year foreign residency requirement if 
it can be shown by “clear and convinc- 
ing evidence” that the marriage was 
entered in good faith and not solely for 
immigration purposes.5> 

Fraudulent marriages are punished 
very severely. Parties to a fraudulent 
or “contract” marriage are subject to 
substantial fines and imprisonment,°® 
while an alien who is determined by 
INS to have been involved in a fraudu- 
lent marriage is permanently barred 
from becoming an LPR,5’ without the 
possibility of waiver. 


Conclusion 

The easiest method for obtaining 
LPR status under the Immigration and 
Nationality Act is through a qualifying 
relationship with a U.S. citizen or 
lawful permanent resident; however, 
as the foregoing discussion makes clear, 
the attainment of such status is far 
from simple or automatic. 

'Pub. L. No. 101-949, 101 Stat. 4978 
(1990). 
28 U.S.C. §1101(a)(20). 
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arious forms of relief are 

available to aliens who 

have failed to comply 

with the immigration 
laws. Certain forms of relief are avail- 
able only before an immigration judge 
or the Immigration and Naturalization 
Service, while others are available be- 
fore both entities. If the alien is in 
proceedings before an immigration 
judge, the alien must request all forms 
of relief for which he or she is eligible, 
or such relief is waived. In addition, 
the exhaustion doctrine mandates that 
all administrative remedies be ex- 
hausted before judicial review is avail- 
able. Consequently, an alien is advised 
to apply for all forms of relief for which 
he or she is statutorily eligible. 

No area of immigration law has 
stirred more controversy and caused 
more emotional fervor than political 
asylum. The “huddled masses” yearning 
for freedom more often than not base 
their reasons for arrival on a fear of 
persecution in their home country, 
which has led to countless lawsuits and 
endless debate over the definition of 
asylum and its application to particu- 
lar applicants. 

Recently South Florida has seen hun- 
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dreds of Haitian boat people who have 
fled their country in fear of the brutal 
military regime which ousted demo- 
cratically elected President Jean Ber- 
trand Aristide, Chinese students who 
have refused to return to a country 
where forced sterilization and political 
persecution is commonplace, and Cu- 
ban political dissidents who have 
journeyed the high seas on rafts to 
avoid Castro’s atrocious prisons. All of 
these persons have one objective— 
political refuge in the United States. 
Whether they will be granted political 
asylum, though, depends on various 
factors. Immigrant advocates contend 
that many of the determining factors 
are unrelated to the individual’s asy- 
lum claims, and instead are based on 
foreign policy grounds and inappropri- 
ate predeterminations. 

The Refugee Act of 1980 created for 
the first time statutory refugee and 
asylum procedures, thereby attempt- 
ing to end the previous ad hoc treat- 
ment of refugee and asylum appli- 
cations. The act adopted the interna- 
tional legal definition of “refugee” as 
an individual with a “well-founded fear 
of persecution” based upon race, relig- 
ion, national origin, membership in a 


18 THE FLORIDA BAR JOURNAL/MAY 1992 


particular social group, or political opin- 
ions.! In doing so, Congress sought to 
ensure that refugee and asylum claims 
would be handled in an ideologically 
neutral manner. 


Asylum Claims 

Political asylum claims are addressed 
either by the INS or, if made in the 
course of deportation or exclusion pro- 
ceedings, by an immigration judge 
within the Justice Department’s Ex- 
ecutive Office for Immigration Review 
(EOIR). During these proceedings, the 
applicant has a right to be represented 
by counsel and to present witnesses 
and evidence. Appeals are decided by 
the Board of Immigration Appeals 
(BIA), whose decisions can be reviewed 
in federal court. Since the adoption of 
the Refugee Act of 1980, federal courts 
have been very active in addressing 
both constitutional and nonconstitu- 
tional challenges to the federal govern- 
ment’s treatment of individuals seek- 
ing refuge based on political asylum 
claims.” 

Asylee / Refugee—An “asylee” or “refu- 
gee” is a person who is unable or 
unwilling to return to his or her home 
country because of persecution or a 
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“well-founded fear of persecution on 
account of race, religion, nationality, 
membership in a particular group or 
political opinion.” An “asylee” is some- 
one who requests political asylum, and 
is physically present in the U.S. or is 
at any land border or port of entry at 
the time of seeking refuge in this 
country. INA §208(a), U.S.C. §1158(a). 
Although those seeking political asy- 
lum who are physically present in the 
United States are often termed “refu- 
gees,” technically speaking, a “refugee” 
is a person who is not within the 
United States, nor at the border, who 
meets the definition of INA 
§101(a)(42)(a). Therefore, a Chinese asy- 
lum applicant in the United States is 
considered an asylee; a Chinese asy- 
lum applicant in the U.S. Embassy in 
Beijing or the U.S. Consulate in Hong 
Kong is considered a refugee. 

In attempting to define the “well- 
founded fear of persecution” standard 
for asylum, the Supreme Court in INS 
v. Cardoza-Fonseca, 480 U.S. 421 
(1987), indicated that an applicant for 
asylum has established a well-founded 
fear by showing that a reasonable 
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person in similar circumstances would 
fear persecution. 

As a further explanation of this de- 
finition, the Board of Immigration Ap- 
peals indicated that a “reasonable per- 
son” may well fear persecution even 
where its likelihood is significantly less 
than “clearly probable.” The board has 
said that, although every effort should 
be made to obtain documentary or 
other corrobative evidence to support 
a persecution claim, the lack of such 
evidence will not necessarily be fatal 
to the applicant’s claim. If the alien’s 
own testimony is believable, consis- 
tent, and sufficiently detailed to pro- 
vide a plausible and consistent account 
for the claimed fear, such testimony 
will suffice. Furthermore, the board 
found that if the country at issue has 
a history of persecuting people in simi- 
lar circumstances, the well-founded fear 
can be based on what has happened to 
other similarly-situated people. Matter 
of Mogharrabi, 19 I & N Dec. 439 (BIA 
1987). 

To understand political asylum, a 
close analysis of the following disposi- 
tive terms is required: “well-founded 
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fear,” “persecution,” “membership in a 
particular social group,” “political opin- 
ion,” and “inability to return to one’s 
home country.” 

The Handbook on Procedures and 
Criteria for Determining Refugee Status 
Under the 1951 Convention and the 
1967 Protocol Relating to the Status of 
Refugees (Geneva 1979) suggests that 
the definition of a refugee requires fear 
to be a person’s primary motivation for 
seeking refugee status. Under US. 
law, the alien must demonstrate that 
the primary motivation for requesting 
refugee status in the United States is 
“fear,” defined as “a general apprehen- 
sion or awareness of danger in another 
country.”8 

Even prior to the Refugee Act of 
1980, and under current BIA defini- 
tions, persecution has been construed 
to mean “either a threat to the life or 
freedom of, or the affliction of suffering 
or harm upon, those who differ in a 
way regarded as offensive.”4 Confine- 
ment and torture is generally regarded 
as persecution, as is severe economic 
deprivation or restrictions which con- 
stitute a threat to an individual’s life 


3 
= 
= 
© 


or freedom.5 

One area of contention regarding 
“persecution” is whether harsh condi- 
tions shared by many other persons in 
the country of origin may rise to the 
level of persecution. In Matter of Chang, 
Interim Decision 3107 (BIA 1989), the 
BIA found that the harsh conditions 
shared by many other persons did not 
amount to persecution. However, in 8 
CFR §§208.5(b), 242.17(c), INS regula- 
tions reversed the Chang decision by 
holding that resisting a policy of forced 
abortion or sterilization is an expres- 
sion of political opinion and may 
amount to persecution. Although these 
regulations were superceded by the 
1990 asylum regulations, it reflects the 
government’s disagreement with the 
board’s decision. 

Similar controversy has arisen over 
whether prosecution for evading the 
country’s military laws may rise to the 
level of persecution.® It seems clear 
that any suffering considered “persecu- 
tion” must be inflicted either by the 
government or by persons or organiza- 
tions the government is unable or un- 
willing to control.? A person need not, 
however, have actually been perse- 
cuted to qualify for asylum, since the 
definition speaks of a “fear” of persecu- 
tion rather than actual persecution.® 

The applicant’s fear must be “well- 
founded.” Although §§42 and 45 of the 
handbook indicate that well-founded 
fear exists if an alien finds return 
“intolerable” or entails some “risk,” the 
BIA’s definition is more narrow. See 
Matter of Acosta, 19 I & N Dec. 211 
(BIA 1985). The Acosta board stated 
that sufficient evidence is established 
by showing that the “alien possesses a 
characteristic a persecutor seeks to 
overcome by punishing the individual 


who possesses it, that a persecutor is 
aware or could become aware that the 
alien possesses this characteristic, that 
a persecutor has the capability of pun- 
ishing the alien, and that a persecutor 
has the inclination to punish the alien.” 
Nevertheless, the Supreme Court in 
Cardoza-Fonseca was not as inclined 
to provide a detailed definition of well- 
founded fear, but instead was more 
interested in approaching each case 
on its merits and applying the reason- 
able person standard to the definition. 
In sum, in order for “fear” to be “well- 
founded,” the applicant has to have 
both a subjective fear pertaining to 
particular circumstances, and the fear 
must measure up to the reasonable 
person’s more objective yardstick. 

The BIA has established a stricter 
definition than the handbook of “mem- 
bership in a particular social group.” 
In Acosta, the BIA found that member- 
ship in a particular social group refers 
to persons who hold an “immutable 
characteristic or common trait such as 
sex, color, kinship or, in some cases, 
shared past experiences such as land 
ownership or military service.” Under 
this definition, it has to be a character- 
istic that the group member could not 
change or should not be required to 
change. Therefore, the Acosta panel 
found that a member of a taxi coopera- 
tive in the city of San Salvador who 
was being punished for refusing to 
participate in guerrilla-sponsored work 
stoppages was not a “member of a 
particular social group” because the 
applicant was free to quit his job or to 
cooperate in work stoppages. Such a 
strict definition would, therefore, force 
the applicant to quit his job or cooper- 
ate in certain work stoppages with 
which he obviously disagreed. A more 


reasonable definition of “membership 
in a particular social group” is found 
in the handbook and a First Circuit 
decision which define it as “persons 
with similar backgrounds, habits, or 
social status.”? 

The BIA held in Acosta that neu- 
trality is not sufficient to rise to the 
level of “political opinion,” but rather 
there must be an active, specific opin- 
ion or belief. Various courts have taken 
a different view. For instance, numer- 
ous courts have held that a position of 
neutrality during a civil war can con- 
stitute political opinion!® (although the 
neutrality must be a result of an af- 
firmative decision to remain neutral 
rather than mere apathy).!! 

Although the Acosta board felt that 
persecution on account of “political opin- 
ion” refers not to the political end that 
may be served by the persecutor but 
to the belief held by an individual that 
causes him to be the object of the 
persecution, at least one court and the 
Attorney General disagree. In a deci- 
sion which reflects a heightened under- 
standing of the political situation in 
Haiti, the Ninth Circuit Court of Ap- 
peals held that an “imputed” political 
opinion also includes extortion where 
it is a part of a systematic exercise of 
terror and intimidation even if it bene- 
fits individuals (such as the Ton-Ton 
Macoutes) who are committing the acts 
of terror. 

In INS v. Elias-Zacarias, 60 U.S.L.W. 
4130 (U.S. Jan. 22, 1992), reversing 
921 F.2d 844 (9th Cir. 1990), the Su- 
preme Court found that a guerrilla 
organization’s attempt to coerce a per- 
son into performing military service 
against a legitimate government does 
not, without evidence that the person 
holds a contrary political opinion and. 


THE FLORIDA BAR JOURNAL/MAY 1992 21 


WE FIND H EIRS WORLDWIDE 
_ Swift, accurate research and documentation = 


has a well-founded fear that guerrillas 
will persecute him because of that 
political opinion, constitute “persecu- 
tion on account of . political opin- 
ion.” What is important to note from 
this case is that the board denied 
reopening and the Ninth Circuit, treat- 
ing the BIA denial of the motion to 
reopen as an affirmance on the merits 
of the immigration judge’s ruling, re- 
versed the BIA’s decision. Therefore, 
the case could only be reversed if the 
evidence presented by Elias-Zacarias 
was such that a reasonable factfinder 
would have to conclude that the requi- 
site fear of persecution existed. In a 
regular political asylum case before 
an immigration judge, the burden 
would not be as great as this one, but 
in the case of a reversal of a BIA 
decision, the court must find not only 
that the evidence “supports” a conclu- 
sion but that it “compels” the conclu- 
sion. 

The Elias-Zacarias Court also made 
it clear that persecution on account of 
political opinion is not established by 
the fact that the coercing guerrillas 
had “political” motives but rather by 


the victim’s political opinion, not the 
persecutors’. If Elias-Zacarias had made 
it clear that he was resisting recruit- 
ment for political reasons, the Supreme 
Court may have decided differently. 

Justice Steven’s dissenting opinion, 
almost twice as long as the majority’s 
opinion, forcefully argued that political 
opinion can be expressed negatively 
as well as affirmatively; for example, 
a refusal to support a cause—by stay- 
ing home on election day, by refusing 
to take an oath of allegiance, or by 
refusing to step forward at an induc- 
tion—can express a political opinion 
as effectively as an affirmative state- 
ment or affirmative comment. Elias- 
Zacarias at 4132. 

It appears that the “narrow, grudg- 
ing” construction of the concept of po- 
litical opinion that the Court adopted 
in Elias-Zacarius was inherently in- 
consistent with the interpretation of 
“political opinion” it gave in INS v. 
Cardoza-Fonseca, 480 U.S. 421 (1987). 
Given the reasoning in Cardoza- 
Fonseca, it would seem that the record 
was more than adequate to conclude 
that the refusal to join the guerrillas 
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was a statement of “political opinion.” 
Elias-Zacarias Dissent at 4133. The 
determining factor appeared to be the 
alien’s failure to produce evidence so 
compelling in nature that no reason- 
able factfinder could fail to find the 
requisite fear of persecution on account 
of political opinion rather than the 
mere “reasonable possibility” standard 
set forth in Cardoza-Fonseca. 

To qualify for asylum, an applicant 
must also show he or she is unable or 
unwilling to return to his or her home 
country. The board in Matter of Acosta 
defined the term as the inability to 
return to any place in the country, not 
just a particular place, city, or abode 
within the country.!? In contrast, the 
Ninth Circuit Court of Appeals has 
held that when a persecutor shows no 
intent to limit persecution to any one 
area and the alien can be readily 
identified, then the Acosta principle 
will be inapplicable. 

An alien may seek asylum to avoid 
deportation, but establish a “clear prob- 
ability” of persecution, i.e., a “more 
likely than not” standard. INS v. Stevic, 
467 U.S. 407, 430 (1984). As compared 
to the discretionary aspect of asylum, 
if the alien can prove a clear probabil- 
ity of persecution, then this form of 
relief is mandatory. INA §243(h) is 
based on Art. 33 of the “protocol,” 
which places an absolute prohibition 
against the return of someone to the 
frontiers or territory of a country in 
which his or her “life or freedom would 
be threatened.” Although the defini- 
tion for political asylum and withhold- 
ing of deportation were initially viewed 
as being synonymous, the Court in INS 
v. Cardoza-Fonseca, 480 U.S. 421 
(1987), clearly distinguished the two: 
the alien must establish a “reasonable 
possibility” standard for asylum, 
whereas the alien must establish a 
clear probability of persecution to avoid 
deportation. 


1990 Asylum Regulations 

The Refugee Act was passed in 1980, 
but INS did not publish the final asy- 
lum regulations until approximately 
10 years later. The new procedures 
began to take effect on October 1, 1990, 
and appear to provide a general im- 
provement over previous practice. 

For individuals who apply affirma- 
tively for political asylum before the 
Immigration and Naturalization Serv- 
ice, the rules should enhance adjudica- 


id 
i] | 
H 


tion of asylum claims. Professional INS 
“asylum officers” are presumably re- 
cruited into higher-level positions than 
in the past. These asylum officers are 
supervised by the INS Central Office 
in Washington, D.C., receive special- 
ized training from outside the INS, and 
support from a documentation center 
which collects and disseminates infor- 
mation about country conditions. 

Other improvements from the for- 
mer proposed asylum regulations in- 
clude: 

1) Confidentiality of asylum claims; 

2) Use of international standards to 
determine refugee status; 

3) Work permission while the claim 
is pending; 

4) Use of liberal protection criteria 
for those who are members of groups 
who risk systematic persecution; 

5) Use of a narrower definition of 
when a refugee should be denied pro- 
tection because he or she has “settled 
elsewhere”; 

6) Establishment of a procedure re- 
quiring crewmen and stowaways to be 
removed from their “conveyances to 
have their claims determined.”!4 


Much of the success of the new 
asylum regulations will depend on the 
resources used to train professional 
adjudicators and to establish a docu- 
mentation center capable of adequate 
collection and distribution of informa- 
tion. Issues which will inevitably lead 
to federal court litigation include res- 
trictions on motions to reopen and the 
authority of immigration judges to pre- 
terminate certain hearings when 
grounds of ineligibility have been es- 
tablished. 


Temporary Protected Status 

The Immigration Act of 1990 allows 
the Attorney General to provide na- 
tionals from designated countries with 
temporary protected status (TPS), es- 
sentially prohibiting deportation while 
the status is in effect and authorizing 
the alien to engage in employment. 
TPS was enacted to provide temporary 
protection for those persons from for- 
eign states which the Attorney General 
designated as undergoing internal con- 
flict, natural disaster, or other extraor- 
dinary circumstances that would make 
the alien’s return home unsafe. 
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The effective date of designation of 
a country is the date of publication in 
the Federal Register; and the TPS 
status or country’s designation cannot 
be less than six months nor more than 
18 months. 

The Attorney General is required to 
provide notice of the country’s designa- 
tion to its nationals in deportation 
proceedings. Furthermore, notice 
should be provided in the form and 
language the alien can understand. 

Any information provided by aliens 
during TPS shall be protected by confi- 
dentiality. Furthermore, aliens are in- 
eligible if convicted in the United States 
of any felony or two or more misde- 
meanors. Congress has prohibited judi- 
cial review of determinations with re- 
spect to the designation of TPS. 

A person granted TPS shall not be 
detained by the Attorney General on 
the basis of the alien’s immigration 
status, and work authorization will be 
effective during the pendency of the 
TPS claim. As of the date of publica- 
tion, TPS had been granted to nation- 
als of El Salvador, Kuwait, Lebanon, 
Liberia, and Somalia. Congressional 
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hearings are currently underway 
to consider TPS for Haitian na- 
tionals. 


ABC Settlement Agreement 

In a settlement agreement reached 
in American Baptist Churches (ABC) 
v. Thornburgh, Civ. No. C-85-3255 RFP 
(N.D. Cal. 1990), over 80 religious and 
refugee assistance organizations filed 
a lawsuit against INS, EOIR, and the 
State Department, alleging the govern- 
ment’s discrimination against nation- 
als of El Salvador and Guatemala in 
the adjudication of asylum applica- 
tions. 

In the settlement, the government 
agreed to re-interview and re-adjudi- 
cate applications filed by eligible class 
members. 

In order to be eligible for class mem- 
bership, individuals must show: 

1) They are El Salvadoran and have 
been in the United States since Sep- 
tember 19, 1990; 

2) They are Guatemalan and have 
been in the United States since Octo- 
ber 1, 1990; 

Eligible class members will receive 
stay of deportation, new asylum 
adjudication, and release from deten- 
tion. 

The INS, EOIR, and the State De- 
partment agreed that, in the “de novo” 
asylum adjudications, the ‘“well- 
founded fear” standard would be con- 
sidered as objectively as possible. The 
government agreed that the following 
factors would not be relevant in deter- 
mining whether an applicant has a 
well-founded fear of persecution: 

1) Foreign policy and border enforce- 
ment considerations; 

2) The fact that the applicant is from 
a country the United States supports; 
and 

3) Whether the U.S. Government 
agrees with the applicant’s political or 
ideological beliefs. 

The government’s agreement to be 
as objective as possible unquestionably 
reflects recognition of its former arbi- 
trary asylum decision-making process 
in Guatemalan and Salvadoran deter- 
minations. It is a step in the right 
direction and hopefully will continue 
to improve. 

The ABC settlement reflects an ef- 
fort on the part of the government to 
get away from precisely these unrea- 
soned and uninvestigated political judg- 
ments. 
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Registry 

The Immigration and Nationality 
Act, §249, 8 U.S.C. §1259, provides for 
a record of lawful admission for perma- 
nent residence to be made if the alien 
entered the United States prior to 
January 1, 1972. The provision is par- 
ticularly beneficial to otherwise inad- 
missible aliens because of health and 
public charge grounds. It is the alien’s 
burden to prove continuous residence 
in the United States since a date prior 
to January 1, 1972, good moral charac- 
ter, eligibility for citizenship,5 and 
proof that the alien is not inadmissible 
under §212(a) of the act (having parti- 
cipated in Nazi persecution or geno- 
cide, criminals, procurers and other 
immoral persons, subversives, viola- 
tors of the narcotics laws, or smugglers 
of aliens). Even meeting the statutory 
prerequisites may not be sufficient, for 
the decision is discretionary. 

An alien can obtain this relief by 
filing Form I-485 with the INS or with 
the immigration judge if in deportation 
proceedings. If granted, the alien im- 
mediately acquires the status of lawful 
permanent resident. 


Suspension of Deportation 

The deportation of an alien can be 
suspended and a record of lawful per- 
manent residence created if the alien 
meets certain statutory requirements. 
Such relief is a matter of discretion and 
relief is only available in deportation 
proceedings. 

By requesting suspension of deporta- 
tion, the alien is essentially asking for 
the immigration judge to eradicate the 
deportation and grant lawful perma- 
nent residence status in the United 
States. Generally considered the relief 
of last resort, suspension is not liber- 
ally granted by the immigration judges, 
or the Board of Immigration Appeals. 

To be eligible for suspension, the 
alien must prove that he or she has 
been physically present in the United 
States, continuously, for not less than 
seven years immediately preceding the 
date of the application,!® or 10 years 
for aliens deportable for criminal of- 
fenses, for failure to register and falsi- 
fication of documents, and for security 
and related grounds. The alien must 
also prove that during the required 
period of physical presence that he or 
she has been a person of good moral 
character. 

The most difficult statutory require- 


ment to prove is “hardship.” The alien 
is to prove that deportation would 
result in extreme hardship to self, or 
to spouse, parent, or child, who is a 
citizen of the United States or an alien 
lawfully admitted for permanent resi- 
dence. For those who must meet the 
10-year physical presence requirement, 
the burden of hardship is much higher. 
The alien must prove that deportation 
will result in exceptional and extremely 
unusual hardship to self or a qualify- 
ing family member. In Matter of Ander- 
son, 16 I & N 596 (BIA 1978), the 
Board of Immigration Appeals enu- 
merated the factors to be considered 
in determining extreme hardship: age 
of the subject; family ties in the United 
States and abroad; length of residence 
in the United States; condition of 
health; conditions in the country to 
which the alien is returnable— 
economic and political; financial 
status—business and occupation; pos- 
sibility of other means of adjustment 
of status; availability of special assis- 
tance to the United States or commu- 
nity; immigration history; and position 
in the community. Financial hardship 
in the absence of additional equities is 
not extreme hardship. Id.; Matter of 
Gibson, 16 I & N 58 (BIA 1976). 
Although conditions in an alien’s home- 
land are relevant in determining hard- 
ship, it is only when combined with 
other factors such as advanced age, 
severe illness, and family ties, would 
deportation be found to result in ex- 
treme hardship. Anderson, 16 I & N 
at 596. 

Aliens who served on active duty in 
the United States armed forces for at 
least 24 months and were separated 
under honorable conditions, need not 
prove “physical presence.” Section 
244(b). The alien will have to demon- 
strate good moral character from the 
time application is made to the time it 
is adjudicated and will also have to 
meet the hardship requirements. 

Suspension is not available for those 
who entered as crewmen, for most of 
those who were admitted with a J visa 
or have changed their status to a J, 
and for aggravated felons. 

To request suspension, the alien must 
file Form I-256A with the appropriate 
fee, prove all statutory requirements, 
and establish meriting this relief as a 
matter of discretion. If granted and the 
decision is final, a record of lawful 
permanent residence is created. Al- 


H 
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though no further application needs to 
be filed, the examinations department 
of the INS should be advised that the 
alien has been granted suspension and 
that the decision is final so as to 
finalize the necessary arrangements 
for the record to be created (I-181) and 
allow the I-551 (“green card” which is 
now pink) to be issued. 


Voluntary Departure 

An alien may depart the United 
States voluntarily in lieu of being de- 
ported. Section 244(c). This relief is 
available before the INS and before the 
Immigration Court in deportation pro- 
ceedings only. 

To be eligible the alien must prove 
that he or she is willing to follow the 
order and depart on or before the time 
set by the INS or the court and that 
he or she can afford to pay for depar- 
ture. The alien only must depart; he 
or she is not required to return to his 
or her country of nationality or citizen- 
ship. 

The alien must prove that he or she 
is a person of good moral character (i.e., 
not be subject to §101(f) of the act, 
which defines persons who are not of 
good moral character) for a period of 
five years prior to the application for 
this relief and that the alien merits 
this relief as a matter of discretion. 
The period set by the Service or the 
court is never indefinite, but is date 
certain, customarily more than 30 days 
and usually not for more than one 
year.!7 

Generally, voluntary departure is 
liberally granted to those statutorily 
eligible, and the length of time ac- 
corded varies depending on the circum- 
stances and equities. Since this relief 
is discretionary in nature, and the 
period of time in which to depart may 
be crucial to the alien (particularly if 
the alien is an applicant for an immi- 
grant visa), it is always advisable that 
the alien demonstrate all his equities 
for they will be considered in the exer- 
cise of discretion and in the length of 
time set by the court or agreed to by 
the INS. 


Adjustment of Status 

Relief of “adjustment of status” to a 
lawful permanent resident is available 
before the INS and, in certain cases, 
before the immigration judge. This re- 
lief can be available under §245, 8 
U.S.C. §1255, or under any of the 


various special adjustment acts en- 
acted into law. 

Section 1 of the act of November 2, 
1966, also known as the Cuban Adjust- 
ment Act, allows for the adjustment of 
status of certain aliens in deportation 
proceedings only. The alien has to be 
a citizen or national of Cuba, who has 
been inspected and admitted or paroled 
into the United States after January 
1, 1959, and who has been physically 
present in the United States for a 
period of one year or more. The alien 
must prove that he or she is otherwise 
admissible. Grounds of exclusion relat- 
ing to public charge, unauthorized 
employment, and requirements of 
§212(e) do not apply. The spouse and 
children of the alien may also apply if 
they meet the statutory requirements 
of one year of physical presence, in- 
spection, and admission or parole. The 
spouse and children are not subject to 
conditional residence under §216, nor 
are they subject to the limitations of 
subsections 245(d) and (e). Form I- 
485A is filed with the Service and the 
immigration judge if the alien is in 
deportation proceedings. If the applica- 
tion is granted, the alien is adjusted 


to a lawful permanent resident with 
an adjustment date 30 months prior 
to the filing of the application or the 
date of the alien’s last arrival into the 
United States, whichever date is later. 
This section is very liberal for it is a 
less-stringent relief than what is ac- 
corded to spouses and children of U.S. 
citizens. 

Adjustment of status to lawful per- 
manent residence can also be granted 
under §245. This relief is discretionary 
and is available before the INS and 
before the immigration judge in depor- 
tation proceedings and on a very lim- 
ited basis in exclusion proceedings!§ 
to allow adjustment of those aliens 
with approved family-based or employ- 
ment-based immigrant visa petitions. 
The alien must prove that he or she 
has been inspected and admitted or 
paroled, is eligible to receive an immi- 
grant visa, and an immigrant visa 
must be available at the time the 
application is filed.19 The adjust- 
ment of crewmen and aliens who 
have violated their nonimmigrant 
status in any way (including unauthor- 
ized employment) is not allowed. 
Section 245(c). 
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Removal of 
Conditional Residence 

Section 216 provides for lawful per- 
manent residence to be granted only 
on a conditional basis to an alien who 
is the spouse, son, or daughter of a 
U.S. citizen or lawful permanent resi- 
dent. Conditional residence is granted 
if the qualifying marriage, which was 
the basis of the relative immigrant visa 
petition, occurred less than 24 months 
prior to the alien acquiring the status. 
The condition imposed requires the 
conditional resident to file a petition 
to remove the condition 90 days before 
the second year anniversary of the 
conditional residence. Form I-751 is a 
joint petition by the alien spouse and 
the petitioner and is filed with the 
INS. If a joint petition cannot be filed 
because of annulment, divorce, death 
of the petitioning spouse, or refusal to 
join in the joint filing, the conditional 
resident may apply for a waiver. A 
hardship waiver may be allowed if the 
conditional resident demonstrates ex- 
treme hardship would result if the 
alien is deported; the marriage was 
entered into in good faith, but the 
marriage has been terminated; or the 
marriage was entered into in good faith 
and during the marriage the alien 
spouse or child was battered by or was 
the subject of extreme cruelty perpe- 
trated by his or her petitioning spouse 
or parent. 

Failure to properly file a removal or 
waiver petition within the 90 days 
allowed may result in the automatic 
termination of the lawful permanent 
residence status. The immigration 
judge only has reviewing authority 
over denials. If the joint petition is 
denied, the conditional resident can 
seek review of the denial in deportation 
proceedings, in which the INS has the 
burden of establishing by a preponder- 
ance of the evidence that the petition 
was properly denied. A denial of a 
waiver of requirement to file a joint 
petition also can be reviewed by the 
immigration judge in deportation pro- 
ceedings; if the alien fails to file for a 
waiver with INS, the immigration judge 
lacks jurisdiction to rule on its merits 
because original jurisdiction lies with 
INS and not with the judge. Matter of 
Lemhammad, Int. Dec. 3151 (BIA 
1991). If the I-751 or I-752 is granted, 
the condition on the alien’s lawful 
permanent residence is removed inde- 
finitely. 
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Waivers 

Waivers of exclusion grounds are 
available before the INS and before the 
immigration judge in exclusion and 
deportation proceedings. 

Section 212(c) provides the only 
waiver available to aliens convicted of 
a serious drug offense and to aggra- 
vated felons who have served less than 
five years in prison. For an in-depth 
discussion of §212(c) relief, see “Immi- 
gration Consequences of Criminal Ac- 
tivity,” in this Journal. 

Section 212(g) waives some health- 
related grounds of exclusion found in 
the act, such as HIV and communica- 
ble diseases of public health signifi- 
cance. There is no waiver for drug 
abusers or addicts. The alien must be 
the spouse or unmarried son or 
daughter of a U.S. citizen or of an alien 
lawfully admitted for permanent resi- 
dence or who has been issued an immi- 
grant visa, or the alien must have a son 
or daughter who is a U.S. citizen or 
an alien lawfully admitted for per- 
manent residence or an alien who has 
been issued an immigrant visa. This 
section also provides for the waiver of 
exclusion grounds for physical or men- 
tal disorders, under §212(a)(1)(ii); INS 
may impose conditions such as a bond. 

Section 212(h) is applicable to all 
those who have been convicted of crimes 
involving moral turpitude, and of mul- 
tiple criminal convictions. An immi- 
grant is eligible if he or she meets one 
of two criteria: 1) The immigrant is the 
spouse, parent, son or daughter of a 
lawful permanent resident of the 
United States or a U.S. citizen and can 
establish that exclusion would result 
in extreme hardship to the family mem- 
ber, or 2) the immigrant establishes 
that the activity making him or her 
excludable occurred more than 15 years 
before the application for the waiver, 
that admission will not be contrary to 
the national welfare, safety, or security 
of the United States, and he or she is 
rehabilitated. This waiver is discre- 
tionary. The statute prescribes a bar 
to those who have been convicted of or 
admitted to murder or criminal acts 
involving torture. 

Applications for this waiver are made 
by filing Form I-601 with the appropri- 
ate entity having jurisdiction accompa- 
nied by the filing fee and all supporting 
evidentiary material. If granted, only 
the specific grounds of exclusion or 
deportation for which it was applied 


are waived indefinitely. 

Section 212(i) is applicable for ad- 
mission as lawful permanent residents 
otherwise excludable for having com- 
mitted fraud or having willfully 
misrepresented a material fact. This 
waiver is discretionary and only avail- 
able to an applicant who is a spouse, 
parent, son, or daughter of a USS. 
citizen or lawful permanent resident. 
Without the required familial relation- 
ship, relief is available if the fraud or 
misrepresentation occurred at least 10 
years before the date of the waiver 
application and the admission would 
not be contrary to the national welfare, 
safety, or security of the United States. 
A recent precedent decision, Matter of 
D-L & A-M, Interim Decision 3162 
(BIA 1991), held that the fraud or the 
material misrepresentation must be 
made to an authorized official of the 
U.S. Government at the time of the 
attempted entry.2° 

To apply for this waiver, Form I-601 
must be filed with the entity having 
jurisdiction, accompanied by the appro- 
priate fee and relevant evidentiary 
material. If granted, it waives inde- 
finitely the specific ground or grounds 
for which it was filed. 


Stay of Deportation 

An alien’s deportation or exclusion 
and deportation is stayed if a timely 
appeal of the decision of the immigra- 
tion judge is properly filed. 8 C.F.R. 
3.37. The final decision of the BIA is 
also automatically stayed if the alien 
properly files for timely review with 
the federal courts, except for aliens 
convicted of aggravated felonies who 
are required to have the federal court 
direct the stay of deportation. §106, 8 
U.S.C. §1105a. 

In appeals of motions to reopen or 
reconsider to the immigration judge or 
the BIA, there is no automatic stay of 
deportation except for such motions 
filed pursuant to §242B(c)(3) to rescind 
in absentia orders. Consequently, the 
movant must request a stay of deporta- 
tion pending the consideration of the 
motion and its appeal if necessary. 8 
C.F.R. 3.6, 3.37, 236.6, and 242.22. The 
BIA will not decide a request for a stay 
of deportation until deportation is im- 
minent. The district director may stay 
the deportation of an excluded alien 
pursuant to §237(d) of the act and 8 
C.F.R. 237.1. A stay of deportation may 
also be granted by the district director 


to an alien under a final order of 
deportation. 8 C.F.R. 243.4. Form I-246 
with the appropriate fee and all 
material evidence concerning a favor- 
able exercise of discretion must be filed 
with the district director having 
jurisdiction over the alien to be ex- 
cluded and/or deported. 


Limitations on Relief 
for Failure to Appear 

Section 242B?! provides severe con- 
sequences if an alien fails to appear for 
a hearing after proper written notice 
has been provided to the alien or his 
or her counsel. The act requires the 
immigration judge to enter an in ab- 
sentia order of deportation if the INS 
establishes deportability by clear, un- 
equivocal, and convincing evidence. The 
order can be rescinded only if a motion 
to reopen is filed within 180 days after 
the date of the order of deportation if 
the alien establishes that failure to 
appear was because of exceptional cir- 
cumstances or if a motion to reopen is 
filed at any time and the alien demon- 
strates that he or she did not receive 
proper notice or was in federal or state 
custody and did not appear through 
any fault of his or her own.22 

The most severe consequences of this 
section are the limitations on relief for 
failure to appear.23 Those who fail to 
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appear for a deportation hearing will 
not be eligible for the following forms 
of relief for a period of five years: 
voluntary departure, suspension of de- 
portation, adjustment of status under 
§245, change of status, and registry. 
Those who fail to depart voluntarily 
the United States in the time accorded, 
other than because of exceptional cir- 
cumstances, shall not be eligible to 
apply for the aforementioned relief for 
a period of five years. Also, those who 
fail to appear for deportation at the 
time and place ordered, will be ineligi- 
ble to apply for relief for a period of five 
years after the alien was required to 
appear for deportation. 


Motions to Reopen and 
Motions to Reconsider 

These motions, available before the 
INS, immigration judge, and the BIA, 
are distinct and separate motions. Mat- 
ter of Cerna, Interim Decision 3161 
(BIA 1991). A motion to reopen is 
appropriate when the alien seeks to 
present new evidence to be considered 
and to have a new decision entered on 
a different factual record. It does not 
challenge the correctness of the prior 
decision. Motions to reopen must give 
a reasonable explanation for not pre- 
senting the evidence in prior proceed- 
ings, and they must present a prima 
facie case for the relief being sought. 
INS v. Abudu, 485 U.S. 94 (1988). A 
motion to reconsider requests that a 
prior decision be reexamined in light 
of additional legal arguments, a change 
of law, or an argument or aspect of the 
case which was overlooked. Matter of 
Cerna, Interim Decision 3161 (BIA 
1991).0 


1 Compare Art. I, §2 of the 1967 United 
Nations Protocol Relating to the Status of 
Refugees (Protocol) and Art. I of the United 
Nations Convention Relating to the Status 
of Refugees (Convention) with I.N.A. 
§101(a)(42), 8 U.S.C. §1101(a)(42). 

2 See, e.g., Haitian Refugee Center v. 
Civiletti, 503 F. Supp. 442 (S.D. Fla 1980), 
modified sub. non; Haitian Refugee Center 
v. Smith, 676 F.2d 1023 (5th Cir. 1982); 
Jean v. Nelson, 472 U.S. 846 (1985); Ameri- 
can Baptist Churches v. Meese, 712 F. 
Supp. 756 (N.D. Cal.); Augustin v. Sava, 
735 F.2d 32 (2d Cir. 1984). 

3 Matter of Acosta, Int. Dec. 2986 (B.1.A. 
1985). 

4 Id.; see also Matter of Macaud, 141 & 
N 429, 434 (B.I.A. 1973). 

5 See, e.g., Dunat v. Hurney, 297 F.2d 
744, 746 (3d Cir. 1961); Matter of Salama, 
1& N 536 (B.I.A. 1966). 

6 Compare Zepeda Melendez v. INS, 741 


F.2d 285 (9th Cir. 1984), with M.A. v. INS, 
858 F.2d 210 (9th Cir. 1989), hearing en 
banc granted, 866 F.2d 660 (9th Cir. 1989). 


7 McMullen v. INS, 658 F.2d 1312, 1315 
(9th Cir. 1981); Matter of Tan, 121 & N 
Dec. 564 (B.1.A. 1967). 

8 Matter of Mogharrabi, Int. Dec. 3028, 
(B.A. 1987); Delvalle v. INS, 776 F.2d 
1407, 1412 (9th Cir. 1985). 

9 See also Ananeh Firempong v. INS, 
766 F.2d 621, 626 (1st Cir. 1985) (broader 
definition of social group including family 
members and others). 

10 Maldonado-Cruz v. U.S. INS, 883 F.2d 
788 (9th Cir. 1989); Argueta v. INS. 759 
F.2d 1395 (9th Cir. 1985); see also Corolian 
v. INS, 559 F.2d 993, 1000, 1002 (5th Cir. 
1977). 

11 Lopez v. INS, 775 F.2d 1015 (9th Cir. 
1985). 

12 Matter of Acosta, Int. Dec. 2986 (B.I1.A. 
1985). 

13 Damaize-Job v. INS, 787 F.2d 1332 
(9th Cir. 1986). 

14 See generally 68 INTERPRETER RELEASES 
51 (January 14, 1991). 

15 See §101(a)(19), 8 U.S.C. §1101(a)(19), 
for a definition of “ineligible to citizenship.” 
This section relates to individuals who have 
violated acts relating to selective service or 
military service. 

16 Section 244(b)(2) allows for brief, cas- 
ual, and innocent departures which did not 
meaningfully interrupt the continuous physi- 
cal presence. This section abrogated INS v. 
Phinpathya, 464 U.S. 183 (1984). 

17 In Matter of Medina, 19 1 & N 734 
(B.1.A. 1988), the board held that the immi- 
gration judge does not have jurisdiction to 
grant extended voluntary departure to war 
refugees. Eligibility for this relief before the 
immigration judge is premised on the alien 
being able and willing to depart promptly. 

18 In exclusion proceedings it is only 
available if the alien meets the require- 
ments of 8 C.F.R. 236.4, which allows the 
renewal of the adjustment application after 
it has been denied by the Immigration and 
Naturalization Service, provided the appli- 
cation was made before the alien departed 
the United States and denied after the 
alien’s return to the United States under 
the terms of an advanced parole. 

19 For preference immigrant visas, the 
latter requires that the priority date be 
current. 

20 This decision distinguishes Matter of 
Shirdel, 19 I & N Dec. 33 (B.1.A. 1984). 

21 This section does not apply to asylum 
interviews before the INS and does not 
mention failure to appear in exclusion hear- 
ings. However, this section does include a 
particular subsection on failure to appear 
for an “asylum hearing”; therefore, there is 
the possibility that at least subsection 
242B(e)(4) will be interpreted to include 
asylum hearings in exclusion proceedings. 

22 The filing of a motion to reopen for the 
rescission of an absentia order stays the 
deportation order pending the adjudication 
of the motion. 

23 Counsel is advised to consider carefully 
whether the notice requirements of the 
applicable subsection of §242B has been 
complied with. 
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IMMACT90 Revisions Regarding 
Immigration Consequences of 
Criminal Activity 


by Jeffrey N. Brauwerman and Stephen E. Mander 


ongress has over the years 

enacted statutes which 

cause some aliens to be 

denied permission to enter 
or to remain in the United States 
because of their criminal activity. IM- 
MACTS90 broadened the immigration 
consequences of criminal conduct to 
include particularly harsh treatment 
for those convicted of drug and fire- 
arms trafficking, murder, money 
laundering, and any crimes of violence 
for which a term of at least five years 
of imprisonment is imposed. Persons 
committing such crimes are termed 
“aggravated felons.” 

In assessing the impact of a criminal 
conviction on any immigration status, 
it is important for the practitioner to 
recognize the distinction between ex- 
clusion proceedings and deportation 
proceedings. While both are forms of 
expulsion, deportation proceedings pro- 
vide far greater constitutional rights 
and statutory remedies than exclusion 
proceedings. For example, in exclusion 
proceedings, the only constitutional pro- 
tection accorded is the right to 
fundamental fairness in the applica- 
tion of legislation and regulations, while 
in deportation proceedings additional 
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constitutional rights and statutory reme- 
dies exist, e.g., in the nature of 
suspension of deportation, voluntary 
departure, etc. The distinctions may 
not be that meaningful to criminal 
aliens, though, because the criminality 
might preclude the alien from qualify- 
ing for relief in either scenario. 


Custody and 
Conditions for Bond 

In most deportation matters, bond 
is a matter of right,! while in exclusion, 
bond is a matter that may be subject 
to negotiation, but is not a matter of 
right. Although the Immigration and 
Naturalization Service (INS) has its 
own parole guidelines,? the rule in 
exclusion proceedings is to admit or 
detain any alien who is seeking to 
enter the United States. Parole is a 
status of administrative convenience 
that does not result in a technical 
“admission,” and may or may not re- 
quire a bond. 

The essential standards for a depor- 
tation bond are whether the alien is 
likely to appear for his hearing and 
whether the alien is a threat to the 
community. The positive and negative 
equities include family, occupation, his- 


tory of violations of the law, prior 
proceedings, and available remedies.? 
Bond is not to be set or denied as a 
punishment. 

Another problem can occur when an 
alien is completing a sentence and the 
INS transfers the alien to a remote 
immigration holding facility (usually 
because of some state statute 
preventing the detention of felons in a 
less secure facility than an ordinary 
prison). Such is the case with aliens 
processed through the Krome North 
Service Processing Center in Miami, 
which by law cannot house convicted 
felons. Such individuals are instead 
detained in locations such as Oakdale, 
Louisiana, and LaTuna, Texas. This 
creates a great inconvenience because 
the alien finds himself separated from 
counsel and family. 

Before being taken into INS custody, 
the alien also is subject to a “detainer” 
and remains in the facility in which 
he or she has already completed the 
sentence. A recent case provides that 
an alien can sue to obtain a deportation 
hearing so that the sentence is not 
informally extended.4 

Aggravated felons are not entitled 
to bond. The Attorney General is re- 


> 


quired to take them into custody unless 
they have been lawfully admitted to 
the U.S., do not pose a danger to the 
community, and seem likely to appear 
at the hearing.® The INS instructions 
for the implementation of Miscellane- 
ous and Technical Immigration and 
Naturalization Amendments of 1991 
(MTINA) (CO 1803-C) state that the 
amendment to §242(a)(2) of the Immi- 
gration and Nationality Act of 1952 is 
not limited to aliens lawfully admitted 
for permanent residence but also ap- 
plies to any nonimmigrants. The 
burden to establish eligibility for re- 
lease is on the alien. The “aggravated 
felony” classification is still effectuated 
even though the alien is on probation 
or parole.® 


Exclusion 

Prior to the enactment of the Immi- 
gration Act of 1990, the criminal 
exclusion grounds were scattered 
among subsections 212(a)(9), (10), (12), 
(13), (23), and (34). Now the criminal 
exclusion grounds are contained in INA 
subsection 212(a)(2) and United States 
Code, Title 8, subsection 1182(a)(2). 
The conduct of aliens engaged in smug- 
gling (former §212(a)(21)), those engag- 
ing in misrepresentation and fraud to 
obtain immigration benefits (former 
§212(a)(19)), and other immigration 
violations are now compartmentalized 
in INA §212(a)(6) and United States 
Code, Title 8, §1182(a)(6).7 

While few substantive changes were 
made in the new law, one important 
change is in the subsection relating to 
inadmissibility based upon the convic- 
tion of a crime involving moral 
turpitude.® Moral turpitude is not de- 
fined in the new law, but generally 
involves fraud or other inherently evil 
types of conduct. Now an alien will be 
found excludable if the maximum pen- 
alty for conviction of the crime exceeds 
one year, or, if the alien is convicted, 
the actual sentence imposed exceeds 
six months. This is the case despite the 
fact that a shorter sentence was ulti- 
mately executed.? 

The current law carries forward an 
exception to inadmissibility. This ap- 
plies to an alien who has committed 
only one crime while under the age of 
18 and, if confined, was released more 
than five years prior to the time of 
application for admission to the United 
States. 1° 


Former §212(a)(23) relating to drug 
crimes is now §212(a)(2)(A)(i)(ID, which 
has substantive changes including that 
an admission of the commission of a 
drug crime or its essential elements is 
sufficient to exclude. Some aliens now 
have been refused admission or visa 
issuance based upon such an admis- 
sion. 

The so-called “reason to believe” sub- 
section (former §212(a)(23)(B)) is now 
found in §212(a)(2)(C), with no sub- 
stantive changes. The section makes 
excludable an alien “whom the consu- 
lar or immigration officer knows or has 
reason to believe is or has been an 
illicit trafficker in any such controlled 
substance or is or has been a knowing 
assister, abettor, conspirator, or col- 
luder with others in the illicit 
trafficking in any such controlled sub- 
stance.” 

An alien also now can be excludable 
as a drug abuser under IMMACT90. 
Implementation of this section had 
been troublesome, because it could have 
meant an alien who admitted smoking 
marijuana once in the past five years 
could be excludable, but a new defini- 
tion used by the Public Health Service 
indicates that nonmedical use is to be 
more than experimentation with the 
substance (e.g., a single use of mari- 
juana or other nonprescribed psychoac- 
tive substance such as amphetamines 
or barbiturates). 

If an alien is convicted of two or 
more offenses, excluding purely politi- 
cal offenses, for which the aggregate 
sentences to confinement actually im- 
posed were five years or more, he or 
she is excludable.!! IMMACT90 made 
no change. The convictions need not 
have been for offenses involving moral 
turpitude, and it also does not matter 
whether the convictions were in a sin- 
gle trial or whether the offenses arose 
from a single scheme of misconduct. 

Commercialized vice is still found in 
the current exclusion statute,!2 but an 
alien “coming to the United States to 
engage in any immoral sexual act is 
not inadmissible on that basis alone.”!% 
An alien is excludable if he or she is 
coming to the U.S. to engage in prosti- 
tution, or has engaged in prostitution 
within 10 years of the date of applica- 
tion for a visa, entry, or adjustment of 
status.!4 

Alien procurers and those receiving 
income from prostitution, except out- 
side the 10-year period noted above, 
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are also excludable,!© as are aliens 
coming to the U.S. to engage in any 
other commercialized vice.!6 

An alien who has committed a seri- 
ous offense in the U.S. as defined in 
INA §101(h),!7 who departed as a con- 
sequence of the exercise of immunity 
from criminal jurisdiction and the of- 
fense, and who has not subsequently 
fully submitted to the jurisdiction of 
the court in the United States is ex- 
cludable.!8 

An alien smuggler may now also be 
excludable without reference to a “for- 
gain” requirement. Previously, the INA 
statute, unlike the federal criminal 
statute, required a showing that the 
“smuggling” was “for-gain.”!9 Because 
“gain” is no longer an element of the 
statute, one convicted in federal court 
will essentially be guaranteed to be 
found excludable, although a waiver 
may be applied for in some instances.?° 
When fraud or misrepresentation is 
committed by an alien to gain a benefit 
under the INA, he or she is likewise 
excludable.2! A waiver again may be 
available, however.22 


Deportation 

An alien who has “entered” the 
United States is subject to the deporta- 
tion statutes.23 IMMACT90 revised the 
deportation grounds for which notice 
has been provided the alien on or after 
March 1, 1991.24 

Some criminal grounds of deporta- 
tion were omitted when the act was 
amended by IMMACT90.25 As such, 
the prostitution-related grounds no 
longer exist, although analogous 
grounds still exist for exclusion. One 
conviction for violation of Title I, the 
Alien Registration Act of 1940, within 
five years of entry, or two convictions 
at any time, have been eliminated as 
grounds for deportation.?® 

The criminal offenses that are predi- 
cates for deportation are found in 
§241(a)(2)(A)-(D).27 Other actions that 
are also subject to criminal prosecu- 
tions, but for which convictions are not 
necessary, appear in §§241(a)(1)(B) (en- 
tering without inspection) and 
241(a)(1)(E) (alien smuggling).26 

An alien is deportable if convicted of 
a crime involving moral turpitude com- 
mitted within five years of entry and 
sentenced to confinement for one year 
or longer.?9 If an alien is convicted at 
any time after entry of two or more 
crimes involving moral turpitude not 


arising out of a single scheme of crimi- 
nal misconduct, the alien is deportable. 
It is not relevant under the second 
category whether the alien was sen- 
tenced to confinement or confined.*° 
Comparing the analogous exclusion 
ground of multiple convictions, it can 
be seen that the exclusion ground*! 
does not require that the convictions 
not arise out of a single scheme of 
criminal misconduct, and that the 
crimes need not involve moral turpi- 
tude. 

A welcome liberalization of the de- 
portation statute relating to controlled 
substances occurred with the adoption 
of IMMACT90. A single offense involv- 
ing possession for one’s own use of 30 
grams or less of marijuana is no longer 
a ground of deportation.?? Other con- 
victions relating to controlled sub- 
stances remain a ground of deporta- 
tion.33 A drug abuser, in addition to a 
drug addict, is now deportable.*4 

Until the enactment of the Anti- 
Drug Abuse Act of 1988 (AADA),°® it 
was a deportable offense to be con- 
victed of possessing or carrying, any 
time after entry, a semi-automatic or 
automatic weapon or a sawed-off shot- 
gun. The AADA added “any firearm or 
destructive device (as defined in para- 
graphs (3) and (4)), respectively, of 
§921(c) of Title 18, United States Code, 
or any revolver.”36 

The noose was tightened again by 
IMMACTSQ(, since registering and trans- 
ferring weapons were apparently not 
deportable offenses. IMMACT90 
amended the weapons ground®? by mak- 
ing it a deportable offense for an alien, 
any time after entry, to be convicted 
under any law of “purchasing, selling, 
offering for sale, exchanging, using, 
owning, possessing, or carrying in vio- 
lation of any law, any weapon, part, 
or accessory which is a firearm or 
destructive device (as defined in Sec- 
tion 921(a) of Title 18, United States 
Code).” 


Miscellaneous Criminal 
Deportation Grounds 

In addition, an alien convicted of any 
one of a number of miscellaneous crimes 
is deportable.*® Some of these crimes 
can be found in three chapters of Title 
18 of the United States Code, and 
include only those offenses for which 
imprisonment for five years or more is 
authorized.°9 Other Title 18 offenses 
have no such limitation.4° Other mis- 


cellaneous crimes are found in the 
Military Selective Service Act*! and 
the Trading With the Enemy Act.42 

Any alien who is the subject of a final 
order for violation of §274C (document 
fraud) is deportable.*3 

A conviction for importation of an 
alien for an immoral purpose* or a 
conviction under the INA relating to 
the travel documentation of aliens and 
citizens is now a deportable offense.*® 


Aggravated Felons 

The ADAA introduced the concept of 
the “aggravated felony.” Some of the 
provisions relating to aggravated felo- 


nies, and those convicted thereof, were 
modified by IMMACT90 and MTINA. 
An alien convicted on or after Novem- 
ber 18, 1988, of an aggravated felony 
any time after entry, is deportable.*® 
The definition of “aggravated felony” 
is provided in INA §101(a)(43).47 That 
section provides that “aggravated fe- 
lony” means: 

[M]urder, any illicit trafficking in any con- 
trolled substance (as defined in section 102 
of the Controlled Substances Act), including 
any drug trafficking crime as defined in 
section 924(c) (2) of title 18, United States 
Code, or any illicit trafficking in any fire- 
arms or destructive devices as defined in 
section 921 of such title, any offense de- 
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scribed in section 1956 of title 18, United 
States Code (relating to laundering of mone- 
tary instruments), or any crime of violence 
(as defined in section 16 of title 18, United 
States Code, not including a purely political 
offense) for which the term of imprisonment 
imposed (regardless of any suspension of 
such imprisonment) is at least 5 years or 
any attempt or conspiracy to commit any 
such act. Such term applies to offenses 
described in the previous sentence whether 
in violation of Federal or State law and also 
applies to offenses described in the previous 
sentence in violation of foreign law for 
which the term of imprisonment was com- 
pleted within the previous 15 years. 


The definitional section does not in- 
dicate whether either a conviction or a 
crime committed prior to November 
18, 1988, is included in the definition 
of aggravated felony. The INS has, not 
surprisingly, taken the position that, 
except where specifically limited by 
one of the subsections,*® the definition 
applies to convictions occurring at any 
time. The issue is and will continue 
to be a subject of litigation and will 
divide the courts, at least in the short 
term.*9 

Aggravated felons are treated more 
harshly than those not convicted of 
aggravated felonies. There is, in effect, 
a double standard applied to those 
convicted of aggravated felonies and 
those not so convicted. 

An alien convicted of an aggravated 
felony, on or after November 29, 1990,5° 
and an alien convicted of murder at 
any time, is barred from establishing 
“good moral character” (and thereby 
precluded from ever being admitted to 
citizenship). However, an alien con- 
victed of an aggravated felony before, 
on, or after November 29, 1990, is 
barred from applying for asylum or 
withholding of deportation since No- 
vember 29, 1990.5! 

An aggravated felon alien is not 
entitled to an automatic stay of depor- 
tation while his or her petition for 
review is pending with a U.S. court of 
appeals*? and the period during which 
the petition for review can be filed was 
shortened by the AADA®5? and IM- 
MACT90.54 

Relief under §212(c), (an application 
requesting statutory and discretionary 
relief, in the nature of avoiding depor- 
tation, for lawful permanent residents 
who have been such for seven years 
(prior to the issuance of the order to 
show cause, in the 11th Circuit)) is 
precluded for an alien convicted of an 
aggravated felony who has served a 


term of imprisonment of five years or 
more.*5 

An aggravated felon must seek per- 
mission to reenter the United States, 
if he or she wishes to enter within 20 
years of the date of deportation. An 
alien who is not an aggravated felon 
need only seek permission to reenter 
during the five-year period following 
deportation.5® The penalty for prema- 
ture entry or attempted entry is a fine 
and/or imprisonment for not more than 
two years.5? However, an alien con- 
victed of a felony (other than an 
aggravated felony) shall be fined and/ 
or imprisoned not more than five years. 
An aggravated felon shall be fined 
and/or imprisoned not more than 15 
years.58 

Detention was mandatory in depor- 
tation proceedings for an alien convicted 
of an aggravated felony, since the en- 
actment of the ADAA in 1988,59 until 
November 29, 1990. IMMACT90 pro- 
vided some relief for aggravated felons 
who were lawful permanent residents 
and who were believed not to be a 
threat to the community and likely to 
appear before any scheduled hearings. 
MTINA broadens the category of aliens 
to include all lawfully admitted aliens, 
not just permanent residents, but places 
the burden of proof on the alien.® 
Regulations setting forth at least nine 
factors to be considered have been 
issued.®! 

To close a loophole, IMMACT90®2 
amended the INA® to provide that 
pending a determination of excludabil- 
ity, an alien convicted of an aggravated 
felony shall be taken into custody upon 
the completion of the alien’s sentence.® 
MTINA changed the wording to re- 
quire that the alien be taken into 
custody “upon release.”®5 

INA §208 bars any alien convicted 
of an aggravated felony from applying 
for or being granted asylum.® An alien 
convicted of an aggravated felony is 
considered to have committed a “par- 
ticularly serious crime” for purposes of 
an application for withholding of de- 
portation (on the basis of possible 
persecution) and, therefore, is ineligi- 
ble for this 

Even the manner in which an aggra- 
vated felon departs the United States 
has been affected by changes in the 
law. Voluntary departure is yet an- 
other remedy now unavailable to an 
alien convicted of an aggravated fe- 
lony.®8 
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Relief from Exclusion 
and Deportation 

In the ordinary context of events, 
clearly, the easiest form of “relief” is 
to show that the substantive charge 
does not apply. However, that is an 
unusual case when the process has 
come to the point of asking for relief. 
In exclusion, there are very limited 
forms of relief. When criminal activity 
is involved, the forms of relief become 
even more circumscribed due to statu- 
tory preclusions or the creation of near 
insurmountable obstacles to an immi- 
gration judge’s favorable exercise of 
discretion. 

In the exclusion context, forms of 
relief include applications to restore or 
obtain permanent residency, e.g., the 
renewal of an adjustment of status 
application; waiver of some criminal 
grounds under INA §212(c); an applica- 
tion by a permanent resident for relief; 
political asylum under §208; and with- 
holding of deportation pursuant to 
§243(h). Other waivers may exist in 
limited factual settings (i.e., waivers 
of moral turpitude crimes pursuant to 
§212(h)). 

Relief pursuant to §212(c) has his- 
torically been the most common form 
of relief for persons who retained law- 
ful permanent residency for at least 
seven years prior to the commence- 
ment of a deportation or an exclusion 
proceeding. Specifically excluded from 
§212(c) eligibility, though, is a person 
who has been convicted of an aggra- 
vated felony and has served a term of 
imprisonment of at least five years. 
This language was the product of §511 
and §601D of IMMACT90,® and pro- 
vides for pretermission, effective with 
respect to admissions occurring after 
the date of the statute’s enactment 
(November 29, 1990). 

Forms of relief from deportation in- 
clude political asylum; withholding 
of deportation;”! suspension of deporta- 
tion;’2 advance permission to return 
to unrelinquished lawful domicile (as- 
suming the alien has permanent 
residency for at least seven years); 
§212(h) relief (a waiver of certain 
crimes); §212(i) relief (waiver of certain 
fraud); permanent residency via regis- 
try pursuant to §249; and voluntary 
departure pursuant to §244(e). Elimi- 
nated from consideration for relief are 
judicial recommendations against de- 
portation. However, there is still some 
substance to executive pardons, and 
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possibly expungements in the nondrug- 
related areas. 

Asylum / Withholding of Deportation— 
Asylum and withholding of deporta- 
tion under §208 and §243(h) of the INA 
provide for the granting of asylum and 
withholding of deportation to persons 
who are able to establish that they 
have a well-founded fear of persecution 
based upon race, religion, nationality, 
membership in a particular social 
group, or political opinion.7? Persons 
convicted of serious nonpolitical crimes 
including drug trafficking are precluded 
from asylum under INS regulations 
and BIA decisions.”4 It is important to 
note that aliens who have been con- 
victed of an aggravated felony may not 
now apply for or be granted political 
asylum or withholding pursuant to 
§243(h), pursuant to INA §208(d). This, 
however, does not preclude other types 
of alien criminals from these forms of 
relief, but subjects them, instead, to 
the discretion of the adjudicator, Mat- 
ter of Soleimani, Interim Decision 3118 
(BIA 1989). 

Section 212(c)—Advance Permission 
to Return to Unrelinquished Domicile— 
Although this relief, as written, applies 
only to lawful permanent residence 
and exclusion proceedings, the case 
law now provides that it is applicable 
in deportation proceedings where a 
companion exclusion ground exists. See 
Matter of Wadud, 19 I & N Dec. 2980 
(BIA 1984); Matter of Granados, 16 I 
& N Dec. 726 (BIA 1979); and, more 
recently, Matter of Hernandez-Casil- 
las, Interim Decision 3147 (A.G. 1991). 

With the context of relief from expul- 
sion is the concept of waivers of some 
crimes (not necessarily subject to 
waiver under §212(c)) which can be 
waived based upon remoteness, reha- 
bilitation, extreme hardship, and family 
ties. Such is the combination of various 
factors which may make an alien statu- 
torily eligible for either the 212(h) 
waiver (crimes involving moral turpi- 
tude and prostitution), or the 212(i) 
waiver (fraud and misrepresentation). 

Two recent decisions summarize the 
BIA’s position relating to §212(c) relief 
for aggravated felony. In Matter of 
Meza, Interim Decision 3146 (BIA 
1991), the board found that aggravated 
felons are eligible for “212(c) relief” 
despite the fact that there is no precise 
parallel exclusion ground to the depor- 
tation grounds, as set out in the order 
to show cause. The board found that 


since the alien could be excluded for a 
drug offense, and since this drug of- 
fense was the basis of the imposition 
of the term “aggravated felony,” the 
alien would be eligible for §212(c) re- 
lief. 

Similarly, in Matter of Roberts, In- 
terim Decision 3148 (BIA 1991), the 
board concluded that an alien con- 
victed of an aggravated felony involving 
illicit trafficking under state law also 
is eligible for §212(c) relief, and that 
aggravated felons are not held to a 
higher standard than other aliens. This 
is consistent with Matter of Barrett, 
Interim Decision 3131 (BIA 1990), 
which resolved the state/federal dis- 
tinction. Roberts also respects the prior 
holding of Matter of Edwards, Interim 
Decision 3134 (BIA 1990), in stating 
that rehabilitation is not a necessary 
element to establish in a §212(c) case, 
but that it would be a consideration 
that could benefit the alien as a matter 
of discretion. 

The seven years of permanent resi- 
dency is determined by the length of 
time that the alien is a resident. In the 
11th Circuit, that time is tolled when 
the order to show cause is issued, even 
when the alien has not been served. 
Marti-Xiques v. INS, 741 F.2d 350 
(11th Cir. 1984). The history of §212(c) 
was discussed by the BIA in the appen- 
dix to Matter of Cerna, Interim Decision 
3161 (BIA 1991). 

Voluntary Departure/Suspension of 
Deportation—Voluntary departure un- 
der INA §244(e) and suspension of 
deportation pursuant to §244(a) re- 
quire the alien to demonstrate good 
moral character. Under §101(f), certain 
persons are automatically precluded 
from demonstrating good moral char- 
acter if specified acts or events occur 
during the period required to demon- 
strate good moral character. Signifi- 
cantly, an aggravated felony is the type 
of activity which can automatically 
preclude an alien from demonstrating 
good moral character pretermitting 
these forms of relief. 

For purposes of voluntary departure, 
the alien needs to demonstrate good 
moral character for at least the past 
five years and, in most suspension 
cases, has to demonstrate that good 
moral character period encompassed 
the 10 years since the offense. Section 
101(f) states the INS is not precluded 
from going beyond these time limita- 
tions. 
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Other Waivers—Certain grounds of 
excludability and deportability can be 
waived during exclusion and deporta- 
tion proceedings. The crime-related 
grounds which require waiver include 
fraud and misrepresentation, misuse 
of documents, and crimes involving 
moral turpitude. 

As to fraud and misrepresentation, 
the waiver found in INA §212(i) has 
been revamped and is available in both 
exclusion and deportation proceedings. 
The waiver is discussed in greater 
detail in political asylum forms of re- 
lief. 

In expulsion proceedings, IM- 
MACT90 provides for a waiver for 
crimes involving moral turpitude, when 
the alien has received a full and uncon- 
ditional pardon by the President of the 
United States or by the governor of a 
state. In deportation, this relates to 
not only crimes involving moral turpi- 
tude but also multiple criminal 
convictions and aggravated felonies. 

In the area of alien smuggling, while 
the law may have changed to eliminate 
the “for-gain” requirements, the waiver 
will be available when the smuggling 
related solely to certain limited family 
members. These limitations include 
only the alien’s spouse, parents, son, 
or daughter.75 


Conclusion 

In the final analysis, IMMACT90 
makes the law significantly more diffi- 
cult for alien criminal offenders. As 
outlined above, forms of relief and 
waivers have been curtailed, and other 
procedural limitations have been placed 
upon criminal aliens. For example, 
IMMACT90 §602 limits the time for 
which an aggravated felon may request 
review by a federal court of appeals to 
30 days, eliminates stays of deporta- 
tion unless authorized by the court 
(§513(a)), bars the reentry for 20 years 
of an aggravated felon who has been 
deported (§514(a)), and eliminates a 
defensive strategy which was previ- 
ously available called “judicial 
recommendations against deportation.” 

The obvious emphasis of IMMACT90 
in this area is to expedite criminal 
aliens’ removal and to allow fewer legal 
remedies. Waivers have been made 
more difficult, and the grounds of ex- 
cludability and deportability, in 
general, have been made more 
extensive. There is little that an alien 
can do to remain in the United States 


34 THE FLORIDA BAR JOURNAL/MAY 1992 


after criminality has tainted the alien’s 
stay, yet attorneys should be aware of 
those defenses that may be available. 
Much of that which is outlined above 
will in all likelihood become the subject 
of legal challenges based upon consti- 
tutional theory, and some changes may 
be expected in the not-distant future. 4 


1 1.N.A. §242. As to “aggravated felons” 
see discussion and notes numbered 6, 60, 
61, and 62. 

2 8C.F.R. §212.5. 

3 In re: Spiliopoulous, 16 I & N Dec. 561 
(B.LA. 1978). See note 1, supra. 

4 Soler v. Scott, 942 F.2d 597 (9th Cir. 
1992). 

5 Miscellaneous and Technical Immigra- 
tion Naturalization Amendments of 1991 
(Pub. Law “MTINA” 102-132). 

6 Matter of Eden, Interim Decision 3137 
(B.I.A. 1990). See note 65. 

7 Immigration Act of 1990, §601(e); Pub. 
L. No. 101—649, 104 Stat. 4978 (Nov. 29, 
1990). 

8 See 9 F.A.M., note 2.3 to 22 C.F.R. 
§40.7(a)(9) for a list of the more common 
crimes that are usually thought to involve 
moral turpitude; also KesSELBRENNER & RosEn- 
BERG, IMMIGRATION Law & Crimes, Appendix 
E. 

9 I.N.A. 8 U.S.C. 
§1182(a)(2)(A)(I)Gi)(11). Under prior law, for 
an alien actually convicted, so long as the 
sentence actually imposed did not exceed 
six months, the maximum sentence that 
could be imposed was of no moment. See 
former I.N.A. §212(a)(9); 8 U.S.C. §1182(a)(9) 
since a suspended sentence was a sentence 
actually imposed (Matter of Castro, 191 & 
N Dec. 692, (B.I.A. 1983)), the issue of 
whether the imposition of the sentence or 
the execution of the sentence was suspended 
had to be resolved. This is no longer an 
issue. 

10 T.N.A. 8 U.S.C. 
§1182 

I.N.A. §212(a)(1)(A)Gii); 8 U.S.C. 
§1182(a)(1)(A)(iii); between June 1, 1991, 
and September 1991, the United States 
consulate in Juarez, Mexico, reportedly ex- 
cluded at least 143 aliens on the drug- 
abuser ground. See 69 INTERPRETER RELEASES 
6 (January 6, 1992); Centers for Disease 
Control, TecunicaL InstrucTiONS For MeEpt- 
CAL EXAMINATION OF ALIENS, p. 111-14. 


11 T.N.A. §212(a)(2)B); 8 U.S.C. 
§1182(a)(2)(B). 
12 T.N.A. §212(a)(2)(D); 8 U.S.C. 
§1182(a)(2)(D). 


13 Former I.N.A. §212(a)(13) (8 U.S.C. 
§1182(a)(13)) has been deleted and no coun- 
terpart appears in the current law. 

4 .N.A. §212(a)(2)(D)G); 8 U.S.C. 
§1182(a)(2)(D)(i). Under prior law, former 
§212(a)(12), 8 U.S.C. §1182(a)(12), the ex- 
cludable act could have been committed at 
any time. 

15 Note §212(a)(2)(D)(ii); 8 U.S.C. 
§1182(a)(2)(D)(ii). The excludable acts could 
have been committed at any time. 

16 I.N.A §212(a)(2)(D\iii); 8 U.S.C. 
§1182(a)(2)(D)(iii). 


17 8 U.S.C. §1101(h). That section defines 
the term “serious criminal offense” to mean 
any felony; any crime of violence as defined 
in 18 U.S.C. §16; or any crime of reckless 
driving or of driving while intoxicated or 
under the influence of alcohol or of prohib- 
ited substances if such crime involves 
personal injury to another. The section was 
essentially unchanged by IMMACT9O. It 
was added to the INA by the Foreign 
Relations Authorization Act, Fiscal Years 
1990 and 1991, §131(a), Pub. L. No. 101- 
246. 104 Stat. 15. 

18 T.N.A. §212(a)(2)(E); 8 
§1182(a)(2)(E). 

19 See former I.N.A. §212(a)(31); 8 U.S.C. 
§1182(a)(31). 

20 I.N.A. §212(d)(11) provided, having 
been amended by IMMACT90, that a waiver 
may be available if a returning resident 
alien “smuggled” only his or her spouse, 
parent, son, or daughter, and no other. The 
waiver is discretionary, and it is to be 
granted for humanitarian purposes, assur- 
ance of family unity, or otherwise in the 
public interest. 

Section 307(d) of the Miscellaneous and 
Technical Immigration and Naturalization 
Amendments of 1991 (MTINA) effective 
December 12, 1991, expanded the waiver 
to include those aliens seeking admission 
or adjustment of status as an immediate 
relative or as a family-based immigrant 
except for brothers and sisters of United 
States citizens. 

MTINA §307(a)(8) amending I.N.A. 
§212(a)(6)(E) provided an additional excep- 
tion to the ground of excludability if a) the 
alien was eligible for status under IM- 
MACT90’s family unity provisions; b) the 
alien was physically present in the United 
States on May 5, 1988; c) the alien is 
seeking admission as the spouse or child of 
a US. citizen, lawful permanent resident 
or legalized alien; and d) the “smuggled” 
alien is the spouse, parent, son, or daughter. 

21 T.N.A. §212(a)(6)(C); 8 U.S.C. 
§1182(a)(6)(C). 

22 See I.N.A. §212(i); 8 U.S.C. §1182(i). 
Congress liberalized the waiver provision 
in two ways. First, unmarried sons and 
daughters replaced “children.” Second, the 
relationship is no longer needed if the fraud 
or misrepresentation occurred at least 10 
years prior to the application for a visa, 
entry, or adjustment of status and the 
admission into the United States would not 
be contrary to the national welfare, safety, 
or security of the United States. 

23 I.N.A. §241(a); 8 U.S.C. §1251(a). See 
Matter of Patel, Interim Decision 3157 
(B.1L.A. 1991), for a discussion of the entry 
doctrine. 

24 Immigration Act of 1990, §602(d), Pub. 
L. No. 101—649. 

25 Former subsections 241(a) (12), (16), 
and (17) were eliminated. 

26 See discussion, supra. 

27 8 U.S.C. §1251(a)(2)(A)-(D). The analo- 
gous subsections were previously found in 
subsections 241(a)(4), (11), (14), (17), and 
(18); 8 U.S.C. §1251(a)(4)(11), (14), (17), and 
(18). 

78 8 U.S.C. 1251(a)(1)(B) and (E). The 
analogous subsections previously appeared 
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in subsections 241(a)(2) and (13); 8 U.S.C. 
§1251(a)(2) and (18). 


29 I.N.A. §241(a)(2)(A)(i); 8 U.S.C. 
§1251(a)(2)(A)(i). 

30 T.N.A. §241(a)(2)(A)ii); 8 U.S.C. 
§1251(a)(2)(A)(ii). 

31. I.N.A. §212(a)(2)(B); 8 U.S.C. 
§1182(a)(2)(B). 

32 T.N.A. §241(a)(2)(B)(i); 8 U.S.C. 
§1251(a)(2)(B)(i). 

id. 

34 I.N.A. §241(a)(2)(B)Gi); 8 U.S.C. 
§1251(a)(2)(B)(ii). 


35 Pub. L. No. 99-960 (November 18, 
1988), 102 Stat. 4471. 

36 Former I.N.A. §241(a)(14), 8 U.S.C. 
§1251(a)(14), as amended by §7348(a), 
A.A.D.A., effective Nov. 18, 1988. 

37 IMMACT90 §602 establishing I.N.A. 
§241(a)(2)(C). 

38 T.N.A. §241(a)(2)(D); 8 U.S.C. 
§1251(a)(2)(D). MTINA §307(h)(7) added 
“conspiracy” and “attempt.” 

39 18 U.S.C. Ch. 37 (relating to espio- 
nage), Ch. 105 (relating to sabotage), and 
Ch. 115 (relating to treason and sedition). 

40 18 U.S.C. §871 and §960. 

41 50 U.S.C. App. 451, et seq. 

42 50 U.S.C. App. 1, et seq. 

43 MTINA §307(h)(8), adding I.N.A. 
§241(a)(3)(C). 

44 I.N.A. §278; 8 U.S.C. §1328. 

45 1.N.A. §215; 8 U.S.C. §1185. 

46 I.N.A. §241(a)(2)(A)(iii); 
§1251(a)(2)(A)(iii). 

47 8 U.S.C. §1101(a)(43). 

48 Actually, the act and the United States 
Code themselves are silent as to the appli- 
cability of the dates of conviction; however, 
the amending statutes provided that speci- 
fied subsections of the act and United States 
Code are applicable “to any alien who has 
been convicted on or after the date of 
enactment. .. 

49 See Ayala-Chavez v. USINS, 
__F.2d__, No. 91-70262 (9th Cir. 1991) 
(provision eliminating automatic stay of 
deportation on judicial review does not 
apply where aggravated felony conviction 
occurred before November 18, 1988). But 
see Gallegos-Garcia, No. L-91-14 (S.D.Tex. 
1991), and MTINA §306(a)(11), clarifying 
that an automatic stay is eliminated for 
aliens convicted of an aggravated felony 
entered before, on, or after November 29, 
1990. 

50 J.N.A. §101(f); 8 U.S.C. §1101(f). 

51 MTINA §306(a)(7), amending IM- 
MACT90 §509(b) and thereby I.N.A. §101(f); 
8 U.S.C. §1101(f); IMMACT90 §515 as 
amended by MTINA §306(a)(13). 

52 IMMACT90 §513. MTINA §306(a)(11) 
amends IMMACT90 §513(b) and I.N.A. §106 
to clarify that the automatic stay is elimi- 
nated for aliens convicted of an aggravated 
felony entered before, on, or after November 
29, 1990. 

53 A.A.D.A. §7347(b), shortened from six 
months to 60 days the time within which a 
petition for review could be filed by one 
convicted of an aggravated felony. 

54 TMMACT90 §502 further shortened the 
above time period from 60 to 30 days. 

55 T.N.A. §212(c); 8 U.S.C. §1182. IM- 
MACT90 §511 and §601(d) amended this 
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section to apply to aliens entering the United 
States on or after June 1, 1991, except the 
bar for those convicted of an aggravated 
felony who served a term of imprisonment 
of more than five years applies to admis- 
sions and applications for relief in 
deportation proceedings after November 29, 
1990. MTINA §306(a)(10) amended IM- 
MACT90 §511 and §601(d) and I.N.A. §212(c) 
to allow cumulative time served for aggra- 
vated felonies to be used in determining 
whether the five years has been served. 

See Interim Regulations, 8 C.F.R. §212.3 
(October 3, 1991). 

56 T.N.A. §212(a)(6)(B); 8 U.S.C. 
§1182(a)(6)(B). 

57 [.N.A. §276(a), (8 U.S.C. §1326(a)) as 
amended by IMMACT90 §543(b). 

58 I.N.A. §276(b), (8 U.S.C. §1326(b)) as 
amended by Subtitle J, Anti-Drug Abuse 
Act of 1988, Pub. L. No. 100-690, 102 Stat. 
4181, November 18, 1988. The ADAA pro- 
vided that the amendment applies to any 
alien who enters, attempts to enter, or is 
found in the United States on or after 
November 18, 1988. 

59 J.N.A. §242(a)(1), (8 U.S.C. §1252(a)(1)) 
as amended by Subtitle J, The Anti-Drug 
Abuse Act of 1988, Pub. L. No. 100-690, 102 
Stat. 4470, November 18, 1988. Effective for 
an alien convicted on or after November 18, 
1988 of an aggravated felony. 

60 ].N.A. §242(a)(2)(A) and (2)(B), (8 U.S.C. 
§1252(A)(2)(A) and (2)(B)) as amended by 
IMMACT$90 §504(a); MTINA §306(a)(4). 

61 8 C.F.R. §242.5(h) (July 19, 1991). 

62 IMMACTS90 §504(b). 

63 I.N.A. §236(e); 8 U.S.C. §1226(e). 

64 This language was similar to the sec- 
tion controlling custody of deportable aliens, 
I.N.A. §242, as amended by the ADAA in 
1988. IMMACT90 again amended I.N.A. 
§242 and substituted “upon release” for 
“upon completion of the alien’s sentence.” 

6 MTINA codified Matter of Eden, In- 
terim Decision 3137 (B.I.A. 1990), for aliens 
pending exclusion proceedings and brought 
the language into line with the current 
I.N.A. §242(a)(2) as amended by IMMACT90. 

66].N.A. §208 (8 U.S.C. §1158), as 
amended by IMMACT$90 §515. 

87 I.N.A. §243(h)(2), (8 U.S.C. §1253(h)(2)) 
as amended by IMMACT$90 §515. 

68 J.N.A. §244(e), (8 U.S.C. §1254(e)). This 
subsection was amended by Subtitle J, The 
Anti-Drug Abuse Act of 1988, Pub. L. No. 
100-690, 102 Stat. 4470, November 18, 
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applicable to an alien convicted of an aggra- 
vated felony on or after November 18, 1988. 
The section was amended further by IM- 
MACT90 §603(b). 

Of course, an alien convicted of an aggra- 
vated felony on or after November 29, 1990, 
would be precluded from establishing good 
moral character and, therefore, would also 
be ineligible to receive a grant of voluntary 
departure. See I.N.A. §101(f), 8 U.S.C. 
§1101(f) precluding an alien convicted of 
an aggravated felony from establishing good 
moral character during the requisite period. 

69 Pub. L. No. 101-649, 104 Stat. 4978, 
November 29, 1990. 

70 J.N.A. §208 and §243(h). 

71 .N.A. §244(a). 


72 §212(c). 

73 INS v. Cardoza Fonseca, 480 U.S. 421 
(1987); more recently INS v. Zacarias, 
502 U.S. __ (1992). The Zacarias case 
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doza. 

74 Matter of Chen, Interim Decision 3104 
(B.I.A. 1989). 

75 See IMMACTS0 §602(a)(1)(E). 
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he Immigration Act of 
1990 is the most com- 
prehensive revision to 
U.S. immigration law 
since at least 1952. 

One of the areas most profoundly 
affected by the new law is that of 
employment/business immigration. 

The 1990 immigration law allows 
140,000 employment-based immigrants 
to enter the U.S. every year. This 
dramatic increase in the number of 
visas available to employment classes 
was necessary because many 
more people qualified to immi- 
grate than the annual number 
of visas previously permitted. 
The new occupational prefer- 
ences consist of five groups. 


First Employment 
Preference—Priority 
Workers 
There are three groups of pri- Fa 
ority workers in the first © 


employment-based preference 
category'—aliens of extraor- 
dinary ability; outstanding pro- 
fessors and researchers; and 
international executives and/or 
managers. The number of visas 
available to these three groups, 
with no preference given among 
the three, is 40,000. None of the 
three groups is subject to labor 
certification requirements. 
Aliens With Extraordinary Abil- 
ity—An alien who has “extraor- 
dinary ability” in the sciences, 
arts, education, business, or ath- 
letics can qualify for the first 
subcategory of priority worker. — 
The INS in its final rule re- 
quires extensive documentation 
to prove that the alien is of 
extraordinary ability. The de- 
finition of “extraordinary abil- 
ity” used by the INS is “a level 
of expertise indicating that the indi- 
vidual is one of that small percentage 
who have risen to the very top of the 
field of endeavour.”? The rule states 
that a petition for an alien of extraor- 
dinary ability must be accompanied 
by evidence that the alien has sus- 
tained national or international 
acclaim and that his or her achieve- 
ments have been recognized in the 
field of expertise. The rule then goes 
on to state the types of documentation 
that would be acceptable to prove 
extraordinary ability (see “Employ- 
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ment of Nonimmigrant Aliens” by 
Tobocman and Rifkin in this issue). 
Neither an offer of employment in 
the United States nor a labor certifica- 
tion is required for this classification; 
however, the petition must be accom- 
panied by clear evidence that the alien 
is coming to the U.S. to continue to 
work in the area of expertise. Aliens 
can also file their own petition with 
the INS, rather than having a specific 
employer petition for them.® 
Outstanding Professors and Research- 
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ers—Professors and researchers who 
have at least three years’ experience 
in teaching or research and who are 
recognized internationally as outstand- 
ing in the academic field specified in 
the petition also may obtain priority 
visas. The final rule requires that the 
alien must be coming to the U.S. to 
accept a tenure track or comparable 
position teaching or doing research at 
a university or an affiliated private 
employer.‘ 

The alien must submit evidence of 
experience in teaching or research in 


his or her field. Experience gained 
while working on an advanced degree 
will only be acceptable if the alien has 
acquired the degree, and if the teach- 
ing duties were such that he or she 
had full responsibility for the class or 
if the research conducted toward the 
degree has been recognized within the 
academic field as outstanding.® There 
is no requirement that the three years 
of experience must have been immedi- 
ately preceding the alien’s admission 
to the U.S. 

Certain Multinational Execu- 
tives and Managers—Aliens 
who have been employed for at 
least one of the preceding three 
years outside the United States 
by an affiliate, parent, subsidi- 
ary, or branch of a petitioning 
U.S. employer also are eligible 
for visas if coming to work in 
the U.S. in a managerial or 
executive capacity. 

IMMACT90 makes several 
changes in the definitions of 
key terms used in this section, 
as well as in the L-1 intra- 
company transferee nonimmi- 
grant visa category. (These 
terms are defined in the section 
on L-1 visas contained in the 
Tobocman and Rifkin article.) 

The final regulations allow 
L-1 managers and executives 
already in the U.S. to qualify 
for this immigrant visa classifi- 
cation, as long as they were 
acting in a managerial or ex- 
ecutive capacity for one of the 
three years immediately pre- 
ceding their original entry to 
the U.S. 


Second 
Employment Preference 
Advanced Degrees—The 
second employment-based pre- 
ference category is for aliens with 
either advanced degrees or their equiva- 
lent in a professional field, or 
exceptional ability in the sciences, 
arts, or business. Like the first cate- 
gory, this category has 40,000 visas 
available each year, plus any visas 
unused from the priority worker cate- 
gory. The term “advanced degree” 
means any United States academic or 
professional degree or a foreign equiva- 
lent degree above that of baccalaure- 
ate. A U.S. baccalaureate degree or a 
foreign equivalent degree followed by 
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at least five years of progressive experi- 
ence in this specialty shall be consid- 
ered the equivalent of a master’s 
degree. If a doctorate is customarily 
required by the specialty, the alien 
must have a U.S. doctorate or foreign 
equivalent degree.® 

Exceptional Ability in the Sciences, 
Arts, or Business—This definition 
means a degree of expertise signifi- 
cantly above that ordinarily encoun- 
tered in the sciences, arts, or business. 
The regulation requires that the alien 
must satisfy three out of six criteria: 
1) a university degree; 2) evidence 
that the alien has at least 10 years of 
full-time experience in the occupation 
sought; 3) a license to practice the 
profession or certification for a particu- 
lar professional occupation; 4) evi- 
dence that the alien has commanded 
a salary or other remuneration for 
services which demonstrates excep- 
tional ability; 5) evidence of member- 
ship in professional associations; or 
6) evidence of recognition for achieve- 
ments and significant contributions 
to the industry or field by peers, gov- 
ernmental entities, or professional or 
business organizations. A new crite- 
ria, added to satisfy the business 
community, is that if the above stan- 
dards do not readily apply to the 
beneficiary’s occupation, the petitioner 
may submit comparable evidence to 
establish eligibility.’ 

A job offer is required for petitions 
in either of the second employment- 
based preference categories, unless the 
INS waives the requirement “in the 
national interest.” To qualify for this 
exemption, the alien petitioner must 
submit a statement of qualifications 
of the alien, as well as evidence to 
support the claim that such exemption 
would be in the national interest.® 

A labor certification is required in 
either category unless the alien quali- 
fies for the new Labor Market Infor- 
mation Pilot Program, discussed below. 


Third Employment Preference 
Skilled Workers, Professionals, and 
Other Workers—The third employment- 
based preference category contains 
three subcategories: 1) professionals 
who hold at least a United States 
baccalaureate degree or a foreign equiva- 
lent degree and who are members of the 
professions; 2) skilled workers, de- 
fined as those who are capable at the 
time of petitioning for this classifica- 
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tion of performing skilled labor (requir- 
ing at least two years’ training or 
experience), not of a temporary or sea- 
sonal nature, for which qualified 
workers are not available in the U.S. 
(relevant post-secondary education may 
be considered as training for the pur- 
poses of this provision);!° and 3) “other 
workers,” defined as aliens capable of 
performing unskilled labor (requiring 
less than two years’ training or experi- 
ence), not of a temporary or seasonal 
nature, for which qualified workers are 
not available in the U.S." 

Every petition under any of the three 
subclassifications must be accompa- 
nied by an individual certification from 
the Department of Labor, by an appli- 
cation for Schedule A designation, or 
by documentation to establish that the 
alien qualifies for one of the shortage 
occupations in the DOL’s Labor Mar- 
keting Information Pilot Program. 

Any requirements of training or ex- 
perience for skilled workers, profes- 
sionals, or other workers must be sup- 
ported by letters from trainers or 
employers giving the name, address, 
and title of the trainer or employer, 
and a description of the training or 
experience of the alien. 

If the petition is for a skilled worker, 
the petition must be accompanied by 
evidence that the alien meets the edu- 
cation, training, or experience, and any 
other requirements of the labor certifi- 
cation, meets the requirements for 
Schedule A designation, or meets the 
requirements for the DOL pilot pro- 
gram occupation designation. At least 
two years of training or experience are 
required. !2 

A petition for a professional must be 
accompanied by evidence that the alien 
holds a U.S. baccalaureate degree or a 
foreign equivalent degree and is a 
member of the professions. To show 
that the alien is a member of the 
professions, the petitioner must submit 
evidence showing that the minimum 
of a baccalaureate degree is required 
for entry into the occupation.!5 The 
INS has refused to permit a combina- 
tion of experience and education, or 
experience alone, to qualify the indi- 
vidual as a professional. 

If the petition is for an unskilled 
(other) worker, it must be accompanied 
by evidence that the alien meets any 
education, training, experience, and 
other requirements of the labor certifi- 
cation.!* 


The determination of whether a 
worker is a skilled or other worker will 
be based on the requirement of train- 
ing or experience placed on the job by 
the prospective employer, as certified 
by the Department of Labor. In the 
case of a Schedule A occupation, or a 
shortage occupation within the pilot 
program, the petitioner will be re- 
quired to establish that the job re- 
quires at least two years of training or 
experience. 


Fourth Employment Preference 

Special Immigrants—Special immi- 
grants, defined under §101(a)(27) of 
the Immigration and Nationality Act, 
make up the next category. This cate- 
gory includes three groups: religious 
workers, employees at the U.S. Consu- 
late in Hong Kong, and aliens depend- 
ent on a juvenile court. 

The most important of the new spe- 
cial immigrant categories is for reli- 
gious workers. Prior law granted spe- 
cial immigrant status to ministers with 
at least two years of experience. Under 
the new law, other religious workers 
also will be able to obtain special 
immigrant status. To qualify for such 
status, they must have been a member 
of and working for the religious organi- 
zation, either abroad or in the U.S., for 
at least two years immediately preced- 
ing the filing of the petition. During 
that time they must have been a mem- 
ber of a religious denomination which 
has a bona fide nonprofit religious 
organization in the United States. The 
alien must be coming to the U.S. solely 
for the purpose of carrying on the 
vocation of a minister of that religious 
denomination, working for the organi- 
zation at the organization’s request in 
a professional capacity in a religious 
vocation or occupation, or working in 
a religious vocation or occupation for 
the organization or an affiliated or- 
ganization, at the request of the or- 
ganization. 

All three types of religious workers 
must have been performing the voca- 
tion, professional work, or other work 
continuously (either abroad or in the 
U.S.) for at least the two-year period 
immediately preceding the filing of the 
petition. 

Petitions for professional religious 
workers and other religious workers 
must be filed on or before September 
30, 1994.15 

A job offer is required in the reli- 


gious-worker category from an 
authorized official of the religious or- 
ganization in the U.S. 


Fifth Employment Preference— 
The Investor Visa 

IMMACT90 established a provision 
whereby entrepreneurs can obtain per- 
manent residence based upon an in- 
vestment in a commercial enterprise 
in the United States.!6 This new provi- 
sion is referred to as the “employment- 
creation visa,’ or facetiously as the 
“millionaire’s visa.” The act provides 
for the allotment of 10,000 visas annu- 
ally for qualified immigrants seeking 
to enter the U.S. for the purpose of 
engaging in a “new commercial enter- 
prise.”!7 

The INS has recently published its 
final regulations on employment- 
creation visas,!8 which liberalized the 
strict requirements contained in the 
proposed rules.!9 The regulations de- 
fine “new commercial enterprise” as 
the creation of an original business, 
the subsequent or simultaneous re- 
structuring of an existing business such 
that a new commercial enterprise re- 
sults, or the expansion of an existing 
business through the investment of the 
requisite amount such that a 40 per- 
cent increase in either the net worth 
or the number of employees results.2° 

The act establishing employment- 
creation visas provides that 3,000 of 
the 10,000 available visas are reserved 
for foreigners who establish a new 
commercial enterprise in a rural area 
or targeted employment area. A tar- 
geted employment area is defined as 
an area which has experienced an 
unemployment rate of at least 150 
percent of the national average. A 
rural area is defined as an area, other 
than an area within a metropolitan 
statistical area or within the outer 
boundary of any city or town, having 
a population of 20,000 or more.?! 

The amount of capital required to 
be invested to qualify for an investor 
visa is $1,000,000. However, the 
amount of capital required to be in- 
vested in a “targeted employment area” 
is $500,000.22 

The proposed regulations on peti- 
tions for employment-creation aliens 
failed to lower or raise the amount of 
capital required to qualify for an in- 
vestor visa for targeted or high employ- 
ment areas.23 This provision was 
severely criticized.24 Fortunately, the 


INS responded to this criticism in draft- 
ing the final regulations by lowering 
the amount of capital required to be 
invested in rural or targeted areas. 

The final regulations permit state 
governments to designate particular 
areas within a metropolitan area or 
city having a population of 20,000 or 
more as an area of high unemploy- 
ment. The area must have an unem- 
ployment rate at least 150 percent of 
the national average.”° This provision 
greatly expands opportunities for 
$500,000 investments. 

The final regulations on petitions for 
employment-creation aliens define capi- 
tal as “cash, equipment, inventory, 
other tangible property, cash equiva- 
lents, and indebtedness secured by as- 
sets owned by the alien entrepre- 
neur. . . 2”26 Debt will qualify as capi- 
tal only when the alien entrepreneur 
is primarily and personally liable for 
the indebtedness. The assets of the 
commercial enterprise cannot be used 
to secure the indebtedness.?’ All capi- 
tal will be valued at fair market value 
in U.S. dollars.28 The regulations specifi- 
cally exclude assets acquired by unlaw- 
ful means,?9 and require the investor 
to affirmatively document that the capi- 
tal invested was acquired lawfully.*° 

Commercial enterprise is “any for 
profit activity formed for the ongoing 
conduct of business including, but not 
limited to, a sole proprietorship, part- 
nership (whether limited or general), 
holding company, joint venture, corpo- 
ration, business trust, or other entity 
which may be publicly or privately 
owned.”3! This definition specifically 
provides that wholly-owned subsidiar- 
ies of holding companies will qualify 
as a commercial enterprise.°? The final 
regulations specifically exclude any non- 
commercial investment such as one’s 
personal residence.** However, active 
real estate investments will qualify.34 

The INS, in the proposed regulations 
on employment-creation visas, limited 
qualifying investments to “net infu- 
sions of the required capital from 
abroad into the United States econ- 
omy,”55 but the requirement was elimi- 
nated in the final regulations. Now, 
qualifying capital can come from money 
earned or previously invested in the 
US. 

In addition to investing the requisite 
dollar amount, an investor must invest 

a commercial activity which will 
benefit the U.S. economy by employing 
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at least 10 workers. These workers 
must have full-time employment (35 
working hours per week).36 Job shar- 
ing arrangements whereby two indi- 
viduals share one full-time position 
will qualify as one full-time position 
as long as the hourly requirement per 
week is met. The 10 “employment posi- 
tions” may only be held by US. citizens 
or aliens lawfully admitted for perma- 
nent residence or other immigrants 
lawfully authorized to be employed, 
but cannot be held by the investor, his 
or her spouse, or children.37 

The final rule permits an alien entre- 
preneur to qualify for an investor visa 
by taking over a troubled business if 
the acquisition will save jobs.38 An 
alien entrepreneur who invests in a 
“troubled business” need not create 
employment positions, but must de- 
monstrate that the enterprise will main- 
tain the existing level of employees for 
a period of at least two years.*9 “Troub- 
led business” has been strictly defined 
as an enterprise in existence for at 
least two years, which has incurred a 
net loss during the 12- or 24-month 
period preceding the alien entrepre- 
neur’s application for an investor visa, 
of at least 20 percent of the business’ 
net worth prior to such loss.*° 

The final regulations permit multi- 
ple investors to establish a new com- 
mercial enterprise as long as each 
individual investor has invested or is 
actively in the process of investing the 
requisite amount of capital and each 
individual investment will result in the 
creation of a least 10 full-time positions 
for qualifying employees.*! 

Evidence must be submitted with 
the petition to document that the in- 
vestor will be engaged in the manage- 
ment of the new commercial enterprise, 
either through day-to-day managerial 
control or through policy formulation.*2 

An investor who meets the standards 
of §121 will be accorded “conditional 
residence” for a period of two years.** 
Within a period of 90 days prior to the 
expiration of the conditional residence 
the investor must file a petition to 
remove the “conditional” status. The 
petition to change status must estab- 
lish that a commercial enterprise was 
established, the investor invested or 
was actively in the process of investing 
the requisite capital, and the investor 
maintained his or her investment in 
accordance with the statutory require- 
ments: i.e., full-time employment of 10 
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individuals (unrelated to the investor) 
authorized to be employed in the United 
States. Congress intended this period 
of “conditional residence” to weed out 
fraudulent applications for investor vi- 
sas. By ensuring that the investment 
remain ongoing for a period of 24 
months, Congress removed the possi- 
bility of a foreigner investing in an 
enterprise to obtain an immigrant visa, 
and immediately thereafter terminat- 
ing the investment. The INS can inter- 
view the investor on his or her petition 
to remove conditional status. Congress 
has provided that the conditional status 
of an investor will be terminated if the 
investor fails to timely file a petition 
to remove conditional status, fails to 
appear for an interview on such a 
petition, or fails to establish that the 
entrepreneurship continues to qualify. 
An alien whose status is terminated for 
failing to comply with these strict re- 
quirements will be placed in deporta- 
tion proceedings.‘ 

The statutory requirements for enti- 
tlement to a visa under the new in- 
vestor classification leave many un- 
answered questions. Hopefully, the INS 
will resolve many of the open issues in 
this area in the investor’s favor. Not 
only does the creation of this new 
immigrant visa category give a for- 
eigner an opportunity to obtain lawful 
permanent residence, it encourages the 
investment of substantial sums of 
money in the U.S. 


Labor Certifications 

The labor certification process for 
permanent immigration into the United 
States did not weather the enactment 
of IMMACT90 without enduring some 
changes of its own. Although by no 
means a major overhaul, as with other 
areas of the law, certain significant 
changes were nevertheless made to the 
labor certification process. 

Any alien desiring to immigrate, who 
is not an immediate relative or entitled 
to a family preference visa or entitled 
to special immigrant or refugee status, 
must endure the labor certification 
process as provided in 20 CFR §656. 

For the immigration practitioner, this 
translates into a process which in- 
volves the filing of appropriate applica- 
tions with the local employment office, 
followed by various recruitment efforts 
undertaken by the employer. These 
take the form of advertisements in a 
newspaper of general circulation or in 


a professional or trade journal, as ap- 
propriate. The advertisement refers the 
job applicants to a job order which has 
been placed with the local employment 
office for a period of 30 days. Generally, 
the availability of the position must 
also be posted in the employer’s busi- 
ness premises. 

The local employment office, upon 
the receipt of resumés or employment 
applications of interested applicants, 
forwards them to the employer in order 
for the employer to schedule job inter- 
views for those applicants who appear 
to meet the employer’s job require- 
ments. 

Once the local processing of the labor 
certification application is completed, 
the state employment office forwards 
the application to the Employment and 
Training Administration of the Depart- 
ment of Labor for a final determina- 
tion. 

The department can certify the posi- 
tion, deny the certification, or issue a 
notice of findings. If a notice of findings 
is issued, the employer is given an 
opportunity to respond and rebut the 
department’s findings or cure any defi- 
ciencies found. 

The proper drafting of a labor certifi- 
cation involves expert craftsmanship 
on the part of the attorney, balancing 
the need to describe with particularity 
the employer’s needs and make accu- 
rate representations, and, at the same 
time, test the labor market in such a 
way that certification can be issued if 
it can be proven that a shortage exists 
for the particular position in question. 
Most labor certifications are granted, 
since most employers do not offer the 
position to an alien and subject them- 
selves to the rigors of the process 
unless they have been unable to satis- 
factorily fill the position in the past. 

The dynamics at work in the process- 
ing of a labor certification involve the 
interplay of various concepts as the 
labor certification proceeds. The posi- 
tion must be offered at the actual 
minimum necessary to perform the job. 
In this connection, the specific voca- 
tional preparation, or “SVP,” as con- 
tained in the Dictionary of Occupa- 
tional Titles must be used as a refer- 
ence tool. If the required experience 
and/or education exceeds the SVP, a 
statement of “business necessity” for 
the requirement must be provided. 

Similarly, because requiring a lan- 
guage other than English is considered 


unduly restrictive, justification by way 
of a business necessity letter must be 
submitted to the employment office. 
Another requirement which is consid- 
ered unduly restrictive and requires a 
business necessity statement from the 
employer is requiring a combination 
of job duties. 

The job, in addition, must be offered 
at or within five percent of the prevail- 
ing wage. The prevailing wage is what- 
ever the local employment office 
determines is the prevailing wage, 
based on conducted surveys. 

The job offer must be bona fide and 
clearly. open to any qualified U.S. 
worker. This requirement comes up 
most often when the alien or the alien’s 
family owns or has a partial interest 
in the business. The insistence of the 
Department of Labor in denying labor 
certification in cases in which the alien, 
or the alien’s family, owns an interest 
in the business has been the subject of 
much controversy and criticism. Much 
of it is directed at the department’s 
failure to recognize the legal existence 
of a corporate entity separate and apart 
from its shareholders. 

The job offered must be for full-time 
permanent employment. The employer, 
in addition, must be permanently situ- 
ated in the U.S., and, if an individual, 
not be here in nonimmigrant status. 

The labor certification is the first 
step in permanent immigration to the 
states. Once it is approved, a petition 
is filed with the INS and forwarded to 
the U.S. Consulate abroad for issuance 
of an immigrant visa, or for an applica- 
tion for adjustment of status in the 
United States. 


Blanket Certifications 

In addition to individual labor certi- 
fications, there are two scheduled lists 
of occupations for which individual 
labor certifications will not be issued, 
Schedule A and Schedule B. 

Schedule B encompasses a list of 
occupations which are, in the depart- 
ment’s estimation, abundant, and in- 
clude such occupations as parking lot 
attendants, bartenders, cashiers, clerks, 
and truck drivers. Household domestic 
workers are included in Schedule B, 
unless they can prove experience of one 
year or more. 

Conversely, Schedule A provides for 
blanket or precertification for certain 
classes of immigrants who, pursuant 
to their occupations, will not adversely 


affect U.S. workers. 

Before the promulgation of the De- 
partment of Labor’s interim final rule, 
Schedule A was composed of four cate- 
gories of occupations: physical thera- 
pists and nurses, (Group J), aliens of 
exceptional ability (Group ID), certain 
religious occupations (Group III), and 
managers and executives of inter- 
national organizations, (Group IV).*° 
IMMACT$90 retained Groups I and II 
of Schedule A. Groups III and IV were 
deleted from Schedule A, however, as 
it was felt that these provisions were 
adequately covered in the new employ- 
ment-based preference categories. 

Specially Handled Cases—Section 
212(a)(5) of INA retains the special 
standard for college teachers, and al- 
lows the university to choose the best- 
qualified worker, without having to 
show that other applicants were not 
even minimally qualified. This is, in 
addition, the criteria used in case of 
aliens with exceptional ability in the 
performing arts, which has been imple- 
mented by the special handling criteria 
as contained in 20 CFR §656.21(a). 


Documentation evidencing competitive 
recruitment and a selective process 
which found the alien more qualified 
is required. There is no need to place 
a job order with the state employment 
office, and the advertisement may refer 
the applicants to the employer, not to 
the employment office. A determina- 
tion that the U.S. applicant is at least 
as qualified is necessary before the 
labor certificate can be denied, whereas 
in all other labor certificates, the certi- 
fying officer need only to find that a 
U.S. applicant is qualified, regardless 
of whether the alien is more qualified. 

INA §212(a)(5) incorporates the ex- 
clusion of alien physicians, previously 
under INA §212(a)(32), in a provision 
labeled “unqualified physicians.” Some 
will not be subject to §212(a)(5)(B), 
however, if they are able to enter as 
outstanding professionals or research- 
ers under INA §203(b)(1)(B). 

The Pilot Program—Section 122 of 
the amendments provides for new no- 
tice requirements and for the estab- 
lishment of a labor market information 
project. 
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The pilot program is to provide for a 
determination of labor shortages or 
surpluses in up to 10 defined occupa- 
tional classifications, taking into ac- 
count approved labor certifications, as 
well as other labor market informa- 
tion. It is designed to test the use of 
labor markets and other information 
as an alternative to the present case-by- 
case labor certification process. 

If a shortage determination is made, 
the petition is deemed issued. How- 
ever, when the occupation is scheduled 
as a surplus occupation, the employer 
may apply for certifications for a spe- 
cific job opportunity if evidence of 
extensive recruitment efforts is sub- 
mitted. 

The pilot program is not included in 
the interim final rule, and will be the 
subject of separate rulemaking. It is 
effective for applications filed during 
fiscal years 1992-94 only. The Depart- 
ment of Labor is to report to Congress 
by April 1, 1994, whether the program 
should be continued or expanded. 

Some commentators have observed 
that since the department is to take 


into account approved labor certifica- 
tions, and since most labor certificates 
are ultimately approved, that statistics 
could be used to compel a finding of 
shortage in virtually every area.*6 

New Posting Requirement—In the 
course of the processing of a labor 
certificate, a posting of the availability 
of the job must be made, including the 
duties of the position, the wage offered, 
and the job requirements.4? Under 
§122(b) of IMMACT90, additional re- 
quirements are imposed. The employer 
must notify the appropriate collective 
bargaining representative of employ- 
ees, if one exists, that it filed a labor 
certification application. 

If there is no_ bargaining 
representative, then notice must be 
provided to employees employed at the 
facility through posting in conspicuous 
locations. 

The notice shall state that appli- 
cants are to report to the employer, not 
to the employment office, and that the 
notice is filed as a result of filing for a 
labor certification. The notice shall 
also state that any person may provide 
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documentary evidence to the local em- 
ployment office. In cases of household 
domestic employees, the notice shall 
be posted if the employer employs one 
or more U.S. workers in the household. 

The notice requirement has, surpris- 
ingly, been extended even to Schedule 
A applications. When submitting a 
Schedule A application, the interim 
final regulations require evidence that 
notice of filing a labor certification was 
provided to the bargaining repre- 
sentative, if any, or to the em- 
ployer’s employees. 

One probable consequence of this 
added requirement is that many em- 
ployers and/or aliens will be further 
discouraged from filing labor certifica- 
tions and having an undocumented 
alien surface in order to legalize his or 
her status. As the situation stands at 
present, the labor certification process 
has been curtailed through tactics that 
the INS and the DOL have utilized 
pursuant to “agreements” the depart- 
ments have made. 

These agreements provide that the 
certifying officer, upon receipt of a 
labor certification case from the local 
employment office, is to notify INS of 
the alien’s whereabouts if the applica- 
tion shows the alien is presently em- 
ployed or indicates that the alien is in 
the United States.48 When the agree- 
ments were initially made, aliens were 
apprehended at the workplace and em- 
ployers subjected to fines. Although the 
government seems to have ceased this 
practice temporarily, the possibility of 
arrest or sanction still deters aliens 
and employers from filing labor certifi- 
cations. 

Section 122(b) of the 1990 act also 
supplements the INA by requesting 
that the Department of Labor accept 
the submission of any documents evi- 
denced by any person bearing on a 
labor certification, such as the avail- 
ability of qualified workers, wages, 
work conditions, and information about 
the employer’s failure to meet the terms 
and conditions of employment with 
respect to the employment of alien 
workers and U.S. company workers. 
This provision applies to labor certifi- 
cation applications received on or after 
October 1, 1991, and is designed to 
deter employers from having adverse 
working conditions. It is designed to 
give company workers and labor an 
opportunity to participate in submit- 
ting evidence that the prevailing wage 


is higher than that offered. 

It is most interesting to note the 
parallel between the posting require- 
ment imposed upon labor certifications 
and the almost exact posting require- 
ment imposed in the newly created 
attestation requirements in the H-1B 
nonimmigrant classification. Indeed, 
even the process to be undertaken in a 
labor attestation is curiously similar 
to the labor certification process itself. 


Visa Lottery—AA1 Program 

Section 132 of IMMACT90 provides 
for the issuance of 40,000 visas during 
each of the fiscal years 1992, 1993, and 
1994 for natives of foreign states which 
were found to have been adversely 
affected by Public Law No. 89-236 (the 
Immigration Act of October 3, 1965). 
The program for issuance of these visas 
is known as the “AA-1,” the “lottery” 
or the “green card registration pro- 
gram.” 

Prior to 1965, foreigners were able 
to obtain their lawful permanent resi- 
dence by merely registering as a non- 
preference immigrant with a consular 
office. This system was abolished as 
part of the implementation of the Im- 
migration Act of 1965. After 1965, the 
process by which one obtained lawful 
permanent residence became much 
more rigid. An alien could not be regis- 
tered as a nonpreference immigrant 
uniess he or she had the requisite 
family relationship, obtained labor cer- 
tification, or established that he or she 
was not required to obtain labor certifi- 
cation.*? These strict requirements dras- 
tically reduced the opportunity for 
individuals from Western Europe and 
Ireland to immigrate to the United 
States, as they had neither the close 
family ties required to obtain an immi- 
grant visa nor the job skills which 
would render them qualified for labor 
certification. As a result, over the years 
a number of bills were introduced in 
Congress that would have benefited 
individuals from adversely affected coun- 
tries. Most of these bills fell by the 
wayside.°® Congress has established a 
permanent diversity program com- 
mencing in 1995.5! This program will 
be available to nationals of all coun- 
tries. 

In enacting §132 of the IMMACT90, 
Congress provided that natives of the 
following adversely affected countries 
could apply for 40,000 visas: Albania, 
Algeria, Argentina, Austria, Belgium, 


Bermuda, Czechoslovakia, Denmark, 
Estonia, Finland, France, Germany, 
Gibraltar, Great Britain and Northern 
Ireland, Guadeloupe, Hungary, Iceland, 
Indonesia, Ireland, Italy, Japan, Lat- 
via, Liechtenstein, Lithuania, Luxem- 
bourg, Monaco, New Caledonia, Neth- 
erlands, Norway, Poland, San Marina, 
Sweden, Switzerland, and Tunisia.52 
Forty percent of the available 40,000 
visas, however, are allocated to natives 
of Ireland.53 This list of countries was 
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recently expanded to include natives 
of Canada.*4 

Under the regulations for the 1991 
“lottery,” an alien needed only to sub- 
mit on a piece of paper his or her full 
name, date, and place of birth, and 
name, date, and place of birth of spouse 
and children, complete mailing address, 
and the U.S. embassy or consulate of 
the country of which the applicant is a 
resident, or, if now in the U.S., last 
residence. Applications were mailed in 
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an approved-size envelope which had 
to have a designation on the upper left 
hand corner of the country of which the 
alien is a native. Any type of mail 
requiring a receipt to be signed, or 
certified return receipt was rejected.55 
Multiple applications by the same indi- 
vidual were allowed. 

While the date for the commence- 
ment of the Green Card Registration 
Program for fiscal year 1992 has come 
and gone, there will be two more pro- 


grams. The 1991 program began Mon- 
day, October 14, 1991, 12:01 a.m., at 
the Merryfield post office near Wash- 
ington, D.C., and ended at 11:59 p.m. 
on Sunday, October 20, 1991. Some 20 
million applications were received. Vi- 
sas were made available in the chrono- 
logical order in which aliens applied.*® 
This created in effect a stampede for 
registration at the address of the Mer- 
ryfield post office.5’7 Applications 
received before or after the registration 
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period were not processed. Applica- 
tions were designated to be registered 
in the order of their arrival during the 
application period. Accordingly, only 
applications received within the first 
hours of the commencement of the 
application period were selected. Henry 
Cleffi, spokesman for the U.S. Postal 
Service, stated that the Postal Service 
handed over 50,000 AA-1 applications 
to the State Department within the 
first two hours after the registration 
period.58 

Aliens could apply for the program 
from within or outside the United 
States. They could apply with the as- 
sistance of legal counsel or pro se. 
Ethnic groups organized mailings for 
their nationals, particularly Poles and 
Irish. Attorneys devised strategies to 
increase their clients’ chances of hav- 
ing their applications received within 
the “smal! window of opportunity.” The 
post office estimates that they received 
10 million applications for the AA-1 
program during the one-week registra- 
tion period.5? Another seven million 
applications were discarded as they 
failed to arrive within the qualifying 
time period. Given the fact that most 
applicants submitted multiple applica- 
tions and that only the applications 
received during the first hours of the 
program were registered, the number 
of applications received during the one- 
week registration period is relatively 
unimportant. Nevertheless, it does in- 
dicate the strong desire of foreigners 
to immigrate to the United States. 

Due to the chaos that resulted in the 
race to be one of the first 40,000 
applicants selected, the technical amend- 
ments to the Immigration Reform Act 
of 1990 revised the process by which 
applications are selected. In the future, 
applications will be selected in strictly 
a random order. Moreover, foreign na- 
tionals will be permitted to submit only 
one application for the lottery. The 
submission of multiple applications by 
a foreign national will void all of that 
foreign national’s applications. This 
should eliminate the tumult that re- 
sulted at the commencement of the 
1991 program. 

Those individuals who submitted 
their own applications in the AA-1 
program, and the attorneys who de- 
vised strategies for ensuring that their 
clients were among the first applica- 
tions selected, have stated that the 
experience was chaotic. Was it worth 


it? Of course, for the applicants who 
won. For those who lost, they can 
always try again the next two years.) 
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Employment of Nonimmigrant 
Aliens After IMMACT90 


by Sarah Lea Tobocman and Larry S. Rifkin 


ertain nonimmigrant 
visa classifications en- 
able foreign employees to 
fulfilltemporary work as- 
signments in the U.S. A nonimmigrant 
visa is usually the most practical ve- 
hicle to expeditiously obtain work 
authorization: for example, for the trans- 
fer of an executive from a multinational 
company abroad to its U.S. office, the 
recruitment of a foreign critical care 
nurse, the U.S. performance by an 
internationally recognized singing 
group, or for a foreign national direct- 
ing an investment in the United States. 
The Immigration Act of 1990 (IM- 
MACT90)! amended several of the 
nonimmigrant visa classifications gov- 
erning the ability of U.S. employers to 
hire aliens on a temporary basis. Some 
of the changes streamline procedures 
(encouraging foreign investment) while 
others saddle employers with new re- 
quirements (making the procurement 
of a nonimmigrant visa impractical). 
This article discusses the most com- 
mon visas? available for the temporary 
employment of aliens and the changes 
brought about by IMMACT90. 


intracompany Transferee (L-1) 
The L-1 “intracompany transferee” 
classification is intended to aid multi- 


national companies in the transfer of 
executive, managerial, and specialized 
personnel to the U.S. to work for tem- 
porary periods. Eligibility depends upon 
the relationship between the transfer- 
ring foreign entity and the one to which 
the alien will be transferred, the period 
for which the transferee has worked for 
the foreign entity, and the nature of 
the duties of the transferee, both in the 
U.S. and abroad. 

IMMACT90 makes significant 
changes to the L-1 category which 
favor international business. The Im- 
migration and Nationality Act (INA), 
as amended, allows an alien to be 
classified as an L-1 if “within 3 years 
of admission into the U.S., he has been 
employed continuously for one year by 
a firm or corporation or other legal 
entity or an affiliate or subsidiary 
thereof” and “seeks to enter the U.S. 
temporarily in order to continue to 
render his services to the same em- 
ployer or a subsidiary or affiliate thereof 
in a capacity that is managerial, execu- 
tive, or involves specialized knowl- 
edge.”3 

A qualifying organization may be a 
U.S. or foreign firm, which must con- 
tinue to do business in the U.S. and at 
least one other country for the duration 
of the alien’s L-1 status. Specific regu- 


lations define the legal entities which 
may qualify, such as a “parent,” 
“branch,” “affiliate,” or “subsidiary.”4 

Due to IMMACT90’s liberalization 
of the prior law, an alien who either 
took a leave of absence or left the 
organization and was subsequently re- 
hired may now qualify within the L-1 
category, if the alien shows the requi- 
site employment within the previous 
three years (as opposed to the former 
requirement of the year immediately 
preceding admission to the U.S.). 
Within this time period the employ- 
ment may be continuous or noncon- 
tinuous. 

IMMACT90 also established liberal 
statutory definitions of the terms “man- 
ager,” “executive,” and “specialized 
knowledge” to eliminate restrictive 
agency interpretation. New language 
in the statute prevents the Immigra- 
tion and Naturalization Service (INS) 
from judging whether an individual is 
an “executive” or “manager” based 
solely upon the staffing of the enter- 
prise.© The concept of a “functional 
manager” and an executive’s direction 
of a “function or component” of the 
organization’s operations benefits small 
companies which were previously often 
denied L-1 visas for their personnel 
due to a limited number of employees. 
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Under a new definition of “specialized 
knowledge,” an alien can qualify if he 
or she has “special knowledge of the 
company product and its application 
in international markets or has an 
advanced level of knowledge of proc- 
esses and procedures of the company.”6 
This definition is more reasonable than 
the previous standard, which required 
“proprietary knowledge not readily 
available in the U.S. labor market.” 

IMMACT$90 increased the time that 
an L-1 manager or executive can re- 
main in the U.S. from six to seven 
years, and eliminated INS discretion 
to grant the final year only in “extraor- 
dinary circumstances.”§ Curiously, 
“specialized knowledge” personnel had 
the authorized period of stay reduced 
to five years. 

Finally, IMMACT90 eliminated the 
legal presumption that all visa appli- 
cants are “intending immigrants” from 
being used against L-1 beneficiaries.® 
Thus, an alien who is the beneficiary 
of an immigrant petition or has other- 
wise sought permanent residence in 
the U.S. shall not, for the purposes of 
obtaining an L-1 visa, have this fact 
constitute evidence of an intention to 
abandon a foreign residence.!° This 
change alleviates a situation under the 
previous law in which issuance of an 
L-1 visa was refused by a U.S. consul, 
despite prior INS petition approval, 
where the applicant was found to be 
an intending immigrant. 


Specialized Workers (H-1B) 

The H-1B category covers “special- 
ized workers,” such as allied health 
professionals, computer analysts, engi- 
neers, and university professors (as 
well as fashion models “of distinguished 
merit or ability”!).!! In contrast to the 
changes to the L-1 category, which 
facilitate the transfer of international 
personnel, changes to the H-1B cate- 
gory are generally restrictive and reflect 
a desire to protect U.S. workers. 

The most controversial of the new 
requirements is the “labor condition 
application” (LCA), an onerous proce- 
dure designed to ensure that employers 
are not using H-1B workers to the 
detriment of their U.S. counterparts 


by paying them a salary below the 
prevailing wage. Filing an LCA with 
the U.S. Department of Labor (DOL) 
is now a condition precedent to filing 
an H-1B petition with INS.!2 The re- 
quirement is enforced by a complaint 
process in which the application is 
made public and “any aggrieved party” 
may file a complaint.!? 

The employer’s LCA must affirm 
that: 


(1) the employer is offering and will offer 
during the period of authorized employment 
to H-1B aliens at least (i.e., the greater of) 
the actual wage level paid by the employer 
to all other individuals with similar experi- 
ence and qualifications for the specific 
employment in question or the prevailing 
wage level for the occupational classifica- 
tion in the area of employment, based upon 
the best information available as of the time 
of filing the application; 

(2) working conditions for the alien will 
not adversely affect the working conditions 
of workers similarly employed; 

(3) there is not a strike or lockout in the 
course of a labor dispute in the occupational 
classification at the place of employment; 

(4) the employer, at the time of filing the 
application, has provided the notice of filing 
to the bargaining representative of the 
employer’s employees in the occupational 
classification in the area of intended em- 
ployment of the aliens or, if there is no such 
bargaining representative, that the employer 
has posted the notice of filing in conspicuous 
locations in the employer’s establishment(s) 
in the area of intended employment; and 

(5) the employer has provided certain 
information required in the labor certifica- 
tion application.!4 


If DOL finds the application com- 
plete and without “obvious inaccura- 
cies,” the LCA must be accepted within 
seven days of the date of filing.!° The 
approved LCA is valid for the period 
of stated intended employment, up to 
a maximum of six years, but the em- 
ployer must update wage information 
every two years.'6 In addition to filing 
the application, the employer must 
keep specific documentation on file and 
produce a copy of its LCA for inspection 
to any interested party within one 
working day of filing the application.!” 

The LCA regulations specify how 
“wages” must be determined. In calcu- 
lating the “actual wage,” experience, 
qualifications, education, job responsi- 
bility and function, specialized 


knowledge, and “other legitimate busi- 
ness factors” may be taken into 
account.!§ In calculating the “prevail- 
ing wage,” employers are not required 
to use a specific methodology. Prevail- 
ing wages can be determined by statute 
(Davis-Bacon Act, 40 U.S.C. §276a, et 
seq., or the McNamera-O’Hara Service 
Contract Act, 41 U.S.C. §351, et seq.), 
union contract, or the average rate of 
wage (plus or minus five percent) for 
those similarly employed within nor- 
mal commuting distance. However, 
DOL specifically states that it prefers 
that the employer, absent a controlling 
statute or union agreement, obtain a 
wage determination from the State 
Employment Security Agency (SESA).!9 
Alternatively, the employer may de- 
pend on “an independent authoritative 
source,” such as a published survey, 
or, least preferable, any “other legiti- 
mate source.”20 

Despite its contention that employ- 
ers are not required to use any specific 
methodology to determine the prevail- 
ing wage for LCA’s, DOL has tied its 
penalty provisions to the ranking of its 
preferences for the method the em- 
ployer uses to determine the wage. For 
example, a wage determined by stat- 
ute, union contract, or SESA determi- 
nation will not be challenged. However, 
a wage determined by “an independent 
authoritative source,” or “other legiti- 
mate source” may be challenged by 
DOL, and if challenged, must meet 
specific criteria contained in the regu- 
lations. If there is a complaint, and the 
employer’s methodology does not meet 
requirements, the DOL may request 
an SESA determination and award 
backpay, or, in the case of a willful 
violation, impose civil penalties of up 
to $1,000 per violation or order “other 
appropriate remedies.”2! Additionally, 
INS may prohibit employers from hir- 
ing aliens on a temporary or permanent 
basis for one year (known as “de- 
barment”) when there is a _ willful 
violation.22 Upon complaint and inves- 
tigation, other violations also may be 
found, with sanctions and debarment 
imposed for failure to meet other re- 
quirements and conditions of the LCA 
process. Employers may challenge ad- 
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verse determinations in administrative 
hearings. 

In addition to the LCA requirement, 
there are two more restrictive changes 
to the H-1B category. If an employer 
dismisses an alien before the visa pe- 
riod has ended, the employer is liable 
for the reasonable cost of the alien’s 
transportation to return to his or her 
home country;?° and, for the first time, 
a numerical cap on the number of 
aliens who can enter under the H-1B 


classification (no more than 65,000 
annually) has been imposed.”4 

Three positive changes have been 
made to the H-1B category by IM- 
MACT90’s codification of prior INS 
policy. First, language has been added 
to the statute to recognize that an alien 
may qualify as a “professional” under 
the H-1B category although he or she 
lacks a baccalaureate degree, so long 
as the alien has experience in the 
specialty equivalent to a degree or full 
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state licensure to practice and recogni- 
tion of professional expertise in a 
specialty through progressively respon- 
sible positions.25 Second, H-1B 
classification now can be held for six 
consecutive years with no requirement 
that “extraordinary circumstances” be 
shown for the sixth year.?6 Finally, 
similar to the change created for L-1 
beneficiaries discussed above, IM- 
MACT90 eliminated the legal presump- 
tion that an H-1B visa applicant is an 
“intending immigrant,” and codified 
the doctrine of “dual intent.”2? This 
change alleviates a common problem 
under the previous law in which H-1 
visas were denied, despite prior INS 
petition approval, based upon a consu- 
lar finding that the applicant was an 
intending immigrant. 


Registered Nurses (H-1A) 

Registered nurses may work tempo- 
rarily in the U.S. under the H-1A 
(formerly known as H-1) category for 
a maximum of six years.28 Although 
no major changes. were made to this 
category by IMMACT9O, certain im- 
portant revisions were implemented, 
as a result of the Immigration Nursing 
Relief Act of 1989.29 

Prior to filing an H-1A petition, a 
“health care facility attestation” must 
be “accepted” by the Department of 
Labor’s Employment and Training Ad- 
ministration (ETA). This attestation 
was the precursor of the labor condi- 
tion application, and focuses not only 
on the wages paid but on the em- 
ployer’s ability to substantiate the need 
for alien workers. The facility must 
attest that: 1) its services would be 
substantially disrupted if it could not 
hire a foreign nurse; 2) the employ- 
ment of foreign nurses will not 
adversely affect the wages and working 
conditions of similarly employed U.S. 
nurses; 3) it will pay foreign nurses the 
same wage rate as other similarly 
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employed nurses at the health care 
facility; 4) it is taking “timely and 
significant steps” to recruit and retain 
U.S. citizens or lawful permanent resi- 
dent nurses, or the facility is subject 
to an approved state plan to recruit 
and retain such nurses (two such steps 
must be shown, unless taking a second 
step is unreasonable); 5) there is not a 
strike or lockout; and 6) a notice of 
filing of the attestation as well as 
notice of the filing of a visa petition or 
letter in support of an extension has 
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been provided to the relevant collective 
bargaining representative or, if there 
is no such representative, the notice 
has been posted in a conspicuous place. 
A nursing contractor must additionally 
attest that it will refer nurses only to 
facilities with valid attestations.°° Sup- 
porting documentation must be kept 
in a separate file at the facility for 
inspection by interested persons. The 
attestation is valid for one year, unless 
suspended or invalidated.#! 

When filing an H-1A petition with 
INS, the employer must also submit a 
copy of its accepted attestation, make 
certain representations, and attach in- 
formation regarding compliance with 
the attestation requirements. Once ap- 
proved, notice of approval of H-1A 
status (and impliedly of an H-1A exten- 
sion) must be filed with ETA within 
five days.32 

In the processing of an H-1A petition 
with INS, the alien registered nurse 
must also meet a series of require- 
ments, combining acceptable nursing 
education, licensure, and eligibility to 
practice as a registered nurse (under a 
temporary permit or permanent license) 
immediately upon admission to the 
U.S.38 


Treaty Trader/Treaty 
Investor Visas (E-1/E-2) 

E visas are issued to nationals of 
countries having a treaty of commerce 
and navigation with the U.S.54 These 
aliens seek to enter solely to engage in 
substantial trade, principally between 
the U.S. and the treaty country, or to 
develop and direct a qualifying invest- 
ment enterprise. An E-1 (“treaty 
trader”) or E-2 (“treaty investor”) visa 
also is available to employees of a 
qualifying treaty company, provided 
they serve in an executive or supervi- 
sory capacity or have essential skills. 

Treaty traders—In order to qualify 
for an E-1 visa, an alien must be a 
national of a country that has an 
appropriate treaty. Trade may be con- 
sidered to include “international 
banking, insurance, transportation, 
tourism, communications, and news 
gathering activities;*> in addition to 
the actual exchange of goods or monies. 
More than “50 percent of the total 
volume of trade conducted in the U.S. 
must be between the U.S. and the 
treaty country.”36 

Trade must already exist between 
the U.S. and the treaty country for 
issuance of an E-1 visa. For example, 
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if the foreign national is already en- 
gaged in trade with the U.S. and wants 
to establish a stateside office pursuant 
to an E-1 visa, he or she must demon- 
strate that such trade is in existence. 
However, if the foreign national is not 
engaged in such trade, he or she may 
first enter as a business visitor to 
develop the level of trade necessary to 
qualify for the visa. 

IMMACT90 defines “substantial” as 
it relates to “trade” (or to “capital” with 
regard to E-2 treaty aliens) as “such 
an amount of trade or capital as is 
established by the Secretary of State, 
after consultation with appropriate agen- 
cies of government.”3? Since imple- 
menting regulations have not been 
issued at the time of this writing, the 
immigration practitioner must now use 
existing guidelines: 

The word “substantial” as used in INA [(E) 
(1)] is not intended to discourage particular 
types of trade or necessarily to exclude 
employees of small companies. It includes 
the volume of trade conducted as well as the 
monetary value of the transactions. Proof 
of numerous transactions, although each 
may be small in value, might establish the 
requisite continuing of international trade. 
Income derived from the international trade 
which is sufficient to support the treaty 
trader and family might be considered “sub- 
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stantial” within the meaning of INA 
[(E)(2)).38 

Within those general guidelines, 
what constitutes substantial trade will 
ultimately be determined by the consu- 
lar official or immigration officer 
adjudicating the particular case. Al- 
though consular and immigration 
officers may have different opinions as 
to what constitutes substantial trade, 
practical experience demonstrates that 
the greater the volume, the greater the 
chance of eligibility. 

Executive or supervisory employees 
who are treaty nationals qualify for 
E-1 status to work for the treaty trader 
company in the U.S. Treaty national 
employees with “special qualifications 
that make the services to be rendered 
essential to the efficient operation of 
the enterprise” also qualify for E-1 
status.39 

Treaty investors—In order for an 
alien to qualify for an E-2 visa, he or 
she must be a national of a country 
that has an appropriate treaty with the 
U.S. and, must make a “substantial” 
investment. The investor must demon- 
strate funds are “at risk,” which either 
belong to the alien or are secured by 
the alien’s property (other than the 
assets of the investment enterprise).*° 

IMMACT$90 provided that the term 
“substantial” would be defined in the 
context of treaty traders and investors, 
but, since final regulations have not 
yet been implemented, once again the 
practitioner must use existing guide- 
lines. There are two tests presently 
used to define a qualifying investment— 
the “relative” and “proportionality” 
tests; both are defined in the State 
Department’s Foreign Affairs Manual.*! 
An E-2 visa will not be issued to an 
applicant who has invested “a rela- 
tively small amount of capital in a 
marginal enterprise solely for the pur- 
pose of earning a living’”4? 

A treaty investor must be coming to 
the U.S. to “develop and direct” the 
enterprise. This has been interpreted 
to mean that the alien must have the 
controlling interest in the enterprise, 
but may not always necessarily mean 
that the alien must have a majority 
interest in the corporation; that is, the 
alien may have a large number of 
shares of the corporation, with the 
remaining shares sufficiently dispersed 
to allow the alien to direct and develop 
the enterprise. 

As to employees, a treaty investor 


may employ individuals of his or her 
own nationality who function in an 
“executive” or “supervisory” position 
or perform work which is “essential” 
to the operation of the corporation. 
Several recent treaties allow for em- 
ployment of employees regardless of 
nationality depending on the duties 
involved.43 


Extraordinary Ability, 
Accompanying Aliens (O & P) 

IMMACT90*4 created two new nonim- 
migrant classifications, entitled “O” and 
“P” for aliens who previously were 
classified pursuant to the H-1B cate- 
gory. Although the new classifications 
were scheduled to take effect October 
1, 1991, the unavailability of final 
regulations delayed implementation un- 
til April 1, 1992, or once final 
regulations were issued.*® Prior to is- 
suance of the regulations, qualifying 
aliens are to be admitted pursuant to 
the applicable H-1B regulations.*® 

In order for an alien to be classified 
pursuant to the “O” category, he or she 
must have “extraordinary ability” in 
the sciences, arts, education, business, 
or athletics, demonstrated by “sus- 
tained national or international 
acclaim.” With regard to motion pic- 
ture and television productions, the 
alien must have a demonstrated record 
of “extraordinary achievement.” The 
alien must be entering the US. for the 
purpose of continuing to work in the 
area of extraordinary ability.47 As of 
the date this article was written, INS 
had not defined “extraordinary abil- 
ity.” 

In general, in order for an alien to 
obtain P-1 status, he or she must have 
a foreign residence which the alien has 
no intention of abandoning. If an ath- 
lete, either individually or as part of a 
team, the alien must perform at an 
internationally recognized level. If part 
of an entertainment group, the group 
must have been recognized interna- 
tionally as being outstanding for a 
substantial period of time, and the 
alien must demonstrate a substantial, 
integral relationship with the group for 
a period of at least one year. “National 
versus international” recognition is ac- 
ceptable in “special circumstances.” The 
P-1 nonimmigrant alien must seek to 
enter the U.S. temporarily and for the 
specific purpose of performing as an 
athlete or entertainer with regard to a 
specific competition or performance. 
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Prior to the approval of a P-1 nonimmi- 
grant visa petition, the Attorney 
General must consult with labor or- 
ganizations with expertise in the alien’s 
field of athletics or entertainment.*® 
However, if the petitioner can demon- 
strate an absence of an appropriate 
peer group or union, the INS can 
adjudicate without consultation. 


The P-2 category applies to artists 
and entertainers who are entering the 
U.S. through a reciprocal exchange 
program between U.S. organizations 
and organizations in one or more for- 
eign states providing for the temporary 
exchange of artists and entertainers, 
or groups of artists and entertainers, 
between the U.S. and the foreign states 
involved.49 To qualify, the P-2 alien 
also must have a foreign residence 
which he or she does not have the 
intention of abandoning,®° and perform 
as an artist or entertainer, either indi- 
vidually or as part of a group, or must 
be an “integral part of the performance 
of such group.”5! 

The P-3 category applies to an alien 
who seeks to enter the U.S. “pursuant 
to a culturally unique program” as an 
artist or entertainer or as part of a 
group. If the alien is a part of a group, 
he or she must again be “an integral 
part of the performance of such 
group.”52 

The Attorney General may admit a 
“P” nonimmigrant for the period of 
time that is needed to complete the 
competition or performance for which 
the alien was admitted. However, al- 
iens admitted as individual athletes 
may be admitted for an initial period 
of up to five years, and that period may 
be extended by the Attorney General 
for another five years.53 


Temporary Workers and 
Trainees (H-2A, H-2B, and H-3) 

Temporary agricultural workers are 
admissible to the U.S. under the H-2A 
category.54 Very specific procedures ap- 
ply to this category, so practitioners 
should obtain a copy of the H-2A Pro- 
gram Handbook from the U.S. 
Government Printing Office (Washing- 
ton, D.C. 20402) for detailed informa- 
tion concerning the application process 
and establishing an employer compli- 
ance program. 


An H-2B nonagricultural worker is 
an alien who is coming temporarily to 
the U.S. to perform temporary services 
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or labor, is not displacing U.S. workers unemployed persons capable of per- 
capable of performing such services or forming the services cannot be found 
labor, and whose employment is not for the position.5” Thus, an H-2B peti- 
adversely affecting the wages and work- tioner must request a certification from 
ing conditions of a U.S. worker.55 H-2B_ the Department of Labor to the effect 
classification may be accorded to “any that qualified persons in the U.S. are 
job in which the petitioner’s need or not available and that the alien’s em- 
the duties to be performed by the ployment will not adversely affect 
employer are temporary whether or wages and working conditions of U.S. 


not the underlying job can be described workers similarly employed.*® 


as permanent or temporary.”>6 IMMACTS90 places annual limits on 
To obtain the services of the alien, the number of H-2B visas. During any 
the employer must demonstrate that one fiscal year, the number of H-2B 
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visas may not exceed 66,000.59 In addi- 
tion, as with the H-1B visa, if an 
employer dismisses an H-2B alien prior 
to the end of the alien’s authorized 
stay, the employer must pay the cost 
of the alien’s return transportation.® 

An H-3 alien is one who has a 
residence in a foreign country which 
he or she has no intention of abandon- 
ing and is coming temporarily as a 
trainee, other than to receive graduate 
medical education or training.6! IM- 
MACT$90 codified language previously 
contained in the federal regulations 
which states that training programs 
are “not designed primarily to provide 
productive employment.”62 The peti- 
tioning sponsor of the training is 
required to demonstrate that 1) the 
proposed training is not available in 
the alien’s home country; 2) the alien 
will not be placed in a position which 
is in the normal operation of the busi- 
ness and which U.S. citizen and 
resident workers are regularly em- 
ployed; 3) the alien will not engage in 
productive employment unless such em- 
ployment is incidental and necessary 
to the training; and 4) the training will 
benefit the alien in pursuing a career 
outside of the U.S.® An individual may 
remain in H-3 status for a period of 
up to two years, with no extensions 
beyond that. 


Exchange Visitor (J-1) 

Under INA §101(a)(15)(J) (8 U.S.C 
§1101) classification as an “exchange 
visitor” is available to an alien “having 
a residence in a foreign country which 
he or she has no intention of abandon- 
ing who is a bona fide student, scholar, 
practical trainee, teacher, professor, 
research assistant, specialist or leader 
in a field of specialized knowledge or 
skill, or other person of similar descrip- 
tion, who is coming temporarily to the 
U.S. as a participant in a program 
designated by the U.S. Information 
Agency, for the purpose of teaching, 
instructing or lecturing, observing, con- 
ducting research, consulting, demon- 
strating special skills, or receiving 
training.” Special restrictions apply to 
foreign medical graduates. Depending 
upon the alien’s home country and his 
or her skills, the alien could be subject 
to the “two year foreign residency re- 
quirement,” i.e., he or she could be 
required to return to his or her home 
country for a two-year period after 
completing the J-1 program. Waivers 
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of this requirement are available under 
certain circumstances. 


Cultural Exchange Visitor (Q) 

IMMACT$90 created a new nonimmi- 
grant classification for participants in 
an international cultural exchange pro- 
gram, known as “Q” classification. The 
program must be approved for the 
purpose of providing practical training, 
employment, and the sharing of the 
history, culture, and traditions of the 
country of the alien’s nationality. Wages 
and working conditions must be the 
same as those provided for domestic 
workers. The duration of the program 
must be limited to 15 months. The 
creation of the “Q” classification stream- 
lines the procedure for admission of a 
qualifying alien. Previously, such an 
alien was generally admissible only 
under the J-1 exchange visitor cate- 
gory (which required a lengthy pre- 
approval process from the U.S. Infor- 
mation Agency) or subject to the narrow 
rules of the trainee H-3 visa. Busi- 
nesses which will most benefit from 
this classification may be theme parks 
with an international component, such 
as Walt Disney World’s EPCOT or inter- 
national summer camps.® 


Aliens in Religious 
Occupations (R) 

To benefit aliens in religious occupa- 
tions, IMMACT90 created the “R” 
classification. An alien may qualify if 
he or she “for the two years immedi- 
ately preceding the time of application 
for admission has been a member of a 
religious denomination having a bona 
fide nonprofit religious organization in 
the U.S.; and seeks to enter the U.S. 
for a period not to exceed five years to 
perform qualifying religious work.”® 
Such work includes entering the U.S. 
solely to carry on the vocation of being 
a minister of the religious denomina- 
tion; in order to work in a professional 
capacity in a religious vocation or 
occupation, prior to October 1, 1994; 
or in order to work for the organization 
or for a bona fide tax-exempt organiza- 
tion affiliated with the religious de- 
nomination in a religious vocation or 
occupation prior to October 1, 1994. 
Organizations must request religious 
workers and professionals. 


Conclusion 
The Immigration Act of 1990 and 
recent related legislation lack consis- 


tency in addressing business-related 
nonimmigrant visas, perhaps due to 
conflict in internal U.S. politics— 
business interests desire foreign inves- 
tors and workers, while unions seek to 
protect U.S. workers. By streamlining 
the requirements for transfer of foreign 
personnel to the U.S. the provisions 
relating to intracompany transferees 
(L-1’s), traders and investors (E-1/E-2), 
international foreign exchange visitors 
(Q), and aliens in religious occupations 
(R’s) will both attract foreign invest- 
ment and facilitate international 
cultural exchange. The other tempo- 
rary worker provisions, (H-1A, H-1B, 
O and P) may discourage U.S employ- 
ers from hiring alien professionals, 
athletes, and entertainers due to bur- 
densome regulations, high standards 
for approval, and public access to wage 
information. This is unfortunate be- 
cause of the scarcity of U.S. citizen or 
lawful permanent resident profession- 
als available in many of the occupations 
for which these workers are needed. 
In the meantime, the government has 
provided more work for qualified law- 
yers specialized in the immigration 
field. Since these lawyers are generally 
U.S. citizens or lawful permanent re- 
sidents and professionals, IMMACT90 
is functioning properly, although not 
in a way and for a group INS or 
Congress intended.O 
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(1988) as amended by the Immigration Act 
of 1990, Pub. L. No. 101-649, §205(i)(c)(3), 
104 Stat. 4978, 5020 and 57 Fed. Reg. 
1334-35 (to be codified at 20 C.F.R. §655.805, 
§655.810). 

23 .N.A. §214(c)(5), 8 U.S.C. §1184(c)(5) 
(1988) as amended by the Immigration Act 
of 1990, Pub. L. No. 101-649, §205(b)(2), 104 
Stat. 4978, 5023, 56 Fed. Reg. 231, 61122, 
61124 (to be codified at 8 C.F.R. 
§214.2(h)(1)Gii)(E) and 8 C.F.R. 
§214.2(h)(1)(ix)(E)). 

24 1.N.A. §214(g)(1)(a), 8 U.S.C. 
§1184(g)(a)(A) (1988) as amended by the 
Immigration Act of 1990, Pub. L. No. 101- 
649, §205(a), 104 Stat. 4978, 5019. 

25 J.N.A. §214(h), 8 U.S.C. §1184(h) (1988) 
as amended by the Immigration Act of 1990, 
Pub. L. No. 101-649, §205(b)(2), 104 Stat. 
4978, 5020, 56 Fed. Reg. 231, 61121, 61122, 
(to be codified at 8 C.F.R. §214.2(h)(1)(iii)(A)- 


(D)). 

26 J.N.A. §214(g)(4), 8 U.S.C. §1184(g)(4), 
as enacted by §205(a) of the Immigration 
Act of 1990, Pub. L. No. 101-649, §205(a), 
104 Stat. 4978, 5019, 56 Fed. Reg. 231, 
61125, (to be codified at 8 C.F.R. 
§214.2(h)(13)(iii)). 

27 J.N.A. §214(h), 8 U.S.C. §1184(h) (1988) 
as amended by the Immigration Act of 1990, 
Pub. L. No. 101-649, §205(b)(2), 104 Stat. 
4978, 5020. 

28 The sixth year is available under ex- 
traordinary circumstances. I.N.A. §214(g)(4), 
8 U.S.C. §1184(g)(4), as enacted by §205(a) 
of the Immigration Act of 1990, Pub. L. No. 
101-649, §205(a), 104 Stat. 4978, 5019, 56 
Fed. Reg. 231, 61125, (to be codified at 8 
C.F.R. §214.2(h)(13)(iii). 

29 I.N.A. §212(m), 8 U.S.C. §1182(m) 
(1988) as amended by The Immigration 
Nursing Relief Act of 1989, Pub. L. No. 
101-238, §3(b), 103 Stat. 2099, 20 C.F.R. 
§§655.300-655.455, et seq. (1991). 

30 I.N.A. §212(m), 8 U.S.C. §1182(m) 
(1988) as amended by The Immigration 
Nursing Relief Act of 1989, Pub. L. No. 
101-238, §3(b), 103 Stat. 2099. 

318 C.F.R. §214.2(h)(1)(ii)(A) as amended 
at 56 Fed. Reg. 61111 (1991) and I.N.A. as 
amended §212(m)(2)(C)(i), 20 C.F.R. 
§655.310(n) (1991). 

32 20 C.F.R. §655.350 (1991). 

33 I.N.A. §212(m)(1)(A)-(C), 8 U.S.C. 
§1182(m)(1)(A)-(C) (1988) as amended by 
the Immigration Nursing Relief Act of 1989, 
Pub. L. No. 101-238, §3(b), 103 Stat. 2099, 
8 C.F.R. §214.2(h)(3)(v)(A)-(C) (1991). 

34 The following countries have treaties 
of trade and commerce which specifically 
allow for Treaty Traders (E-1) only: Argen- 
tina, Austria, Belgium, Bolivia, Brunei, 
Canada, China (Taiwan), Colombia, Costa 
Rica, Denmark, Estonia, Ethiopia, Finland, 
France, Germany, Greece, Honduras, Iran, 
Ireland, Israel, Italy, Japan, Korea, Latvia, 
Liberia, Luxembourg, Netherlands, Norway, 
Oman, Pakistan, Paraguay, Philippines, 
Spain, Surinam, Switzerland, Thailand, 
Togo, Turkey, United Kingdom, and Yugo- 
slavia. Additionally, the following countries 
have treaties of trade and commerce as they 
relate to Treaty Investors (E-2): Argentina, 
Austria, Bangladesh, Belgium, Canada, 
Cameroon, China (Taiwan), Colombia, Costa 
Rica, Ethiopia, France, Germany, Grenada, 
Honduras, Iran, Italy, Japan, Korea, Libe- 
ria, Luxembourg, Netherlands, Norway, 
Oman, Pakistan, Paraguay, Philippines, Se- 
negal, Spain, Surinam, Switzerland, 
Thailand, Togo, Turkey, United Kingdom, 
Yugoslavia, and Zaire. Additionally, the 
U.S. has entered into several bilateral in- 
vestment treaties with the following 
countries: Bangladesh, Cameroon, Grenada, 
Senegal, Turkey, Zaire. These bilateral in- 
vestment treaties enable foreign nationals 
to qualify for E-2 status. It should also be 
noted that Australia and Sweden may 
shortly join the list of countries with trea- 
ties of trade and commerce with the U.S. 

359 F.A.M. 41.51, n. 4.1. 

369 F.A.M. 41.51, n. 4.3. 

37 T.N.A. §101(a)(45), 8 U.S.C. §1101(a)(45) 
(1988) as amended by the Immigration Act 
of 1990, Pub. L. No. 101-649, §123, 104 Stat. 


4978, 4995. 


38 9 F.A.M. 41.51, n. 4.2. 

39 22 C.F.R. §41.51(C) (1991). 
409 F.A.M. 41.51, n. 5.1-n. 5.2. 
419 F.AM. 41.51, n. 5.3-1. 


42 22 C.F.R. §41.51(b)(1) (1991). 

43 22 C.F.R. §41.51 (1991). See treaties 
with Camaroon, Grenada and Zaire with 
respect to nonnational employees. 

44 .N.A. §101(a)(15), 8 U.S.C. §1101(a)(15) 
(1988) as amended by the Immigration Act 
of 1990, Pub. L. No. 101-649, §207(a)(3), 104 
Stat. 4978, 5023-24. 

45 I.N.A. §101(a)(15)(O)-(P), 8 U.S.C. 
§1101(a)(15)(O)-(P) (1988) as amended by 
the Immigration Act of 1990, Pub. L. No. 
101-649, §207(a)(3), 104 Stat. 4978, 5023- 
25. 

46 56 Fed. Reg. 231, 61123 (to be codified 
at 8 C.F.R. §214.(h)(1)(vii)). 

47 .N.A. §101(a)(15)(O), 8 U.S.C. 
§1101(a)(15)(O) (1988) as amended by the 
Immigration Act of 1990, Pub. L. No. 101- 
649, §207(a)(3), 104 Stat. 4978, 5023-24. 

48 I.N.A. §204(c)(4)(B), 8 U.S.C. 
§1184(c)(4)(B) (1988) as amended by the 
Immigration Act of 1990, Pub. L. No. 101- 
649, §207(b)(2)(B), 104 Stat. 4978, 5025. 

49 I.N.A. §101(a)(15)(P)(iii) ID), 8 U.S.C. 
§1101(a)(15)(P)(iii)( ID, as amended by the 
Immigration Act of 1990, Pub. L. No. 101- 
649, §207(a)(3), 104 Stat. 4978, 5024. 

50 I.N.A. §101(a)(15)(P), 8 U.S.C. 
§1101(a)(15)(P) (1988) as amended by the 
Immigration Act of 1990, Pub. L. No. 101- 
649, §207(a)(3), 104 Stat. 4978, 5024-25. 

51 T.N.A. §101(a)(15)(P)Gii)D, 8 U.S.C. 
§1101(a)(15)(P)Gii)(), as amended by the 
Immigration Act of 1990, Pub. L. No. 101- 
649, §207(a)(3), 104 Stat. 4978, 5024. 

52 J.N.A. 8 U.S.C. 
§1101(a)(15)(P)(iii)()-(ID (1988) as amended 
by the Immigration Act of 1990, Pub. L. No. 
101-649, §207(a)(3), 104 Stat. 4978, 5024. 

53 T.N.A. §214(a)(2)(B)(i), 8 U.S.C. 
§1184(a)(2)(B)(i), as amended by the Immi- 
gration Act of 1990, Pub. L. No. 101-649, 
§207(b)(1), 104 Stat. 4978, 5025. 

54 T.N.A. §101(a)(15)(H)(ii) as amended 
by P.L. 99-603. This amendment separated 
temporary agricultural workers from other 
aliens eligible for H-2 classification. A new 
subsection, I.N.A. §216 (8 U.S.C. §1184), 
was enacted to govern the admission of such 
workers. 

55 8 C.F.R. §214.2(h)(5)(i) (1991). 

56 8 C.F.R. §214.2(h)(5)(ii) (1991). 

57 8 U.S.C. 

58 8 C.F.R. §214.2(h)(3) (1991). 

59 T.N.A. §214(g)(1)(B), 8 U.S.C. 
§1184(g)(1)(B) (1988) as amended by the 
Immigration Act of 1990, Pub. L. No. 101- 
649, §205(a), 104 Stat. 4978, 5019. 

60 I.N.A. §214(c)(5), 8 U.S.C. §1184(c)(5) 
(1988) as amended by the Immigration Act 
of 1990, Pub. L. No. 101-649, §207(b)(2)(B), 
104 Stat. 4978, 5025. 

61 T.N.A. §101(a)(15)(H)(iii), 8 U.S.C. 
§1101(a)(15)(H)(iii) (1988) as amended by 
the Immigration Act of 1990, Pub. L. No. 
101-649, §205(c)-(e), 104 Stat. 4978, 5028. 

62 T.N.A. §101(a)(15)(H)(iii), 8 U.S.C. 


§1101(a)(15)(H)(iii) (1988) as amended by 
the Immigration Act of 1990, Pub. L. No. 
101-649, §205(c)-(e), 104 Stat. 4978, 5028. 
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63 8 C.F.R. §214.2(h)(7)(ii) (1991). 

64 For an analysis of the “Q” classification 
see Green, Adam, Section 208, New Classifi- 
cation for International Cultural Exchange 
Programs Q Nonimmigrants, UNDERSTANDING 
Tue Immicration Act or 1990, ALIA’s New 
Law Hanpsook, American Immigration Law- 
yers Association 1991. 

6 8 U.S.C. §1101(a)(15) as amended by 
§209(R)(i) and (ii) of The Immigration Act 
of 1990, Pub. L. 101-649, 104 Stat. 4989, 
Nov. 29, 1990. 

66 8 U.S.C. §1101(a)(15) as amended by 
§209(R)(ii) and 8 U.S.C. §1101(27)(C)(i)(1)- 
(III) revised, effective 10/1/91 by §151 of 
The Immigration Act of 1990, Pub. L. No. 
101-649, 104 Stat. 4989, Nov. 29, 1990. 
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ongress enacted the Im- 
migration Reform and 
Control Act of 1986 
(IRCA) in an attempt to 
reduce the number of jobs lost by 
American workers to illegal aliens. The 
statute penalizes employers who know- 
ingly hire aliens not authorized to 
work, in order to remove the “magnet 
that attracts persons to come to or stay 
in the United States illegally.”! Over- 
night, IRCA “imposed major 
new duties on employers,” and 
effectively “deputized them as 
junior immigration inspectors.”2 

The provisions of IRCA essen- 
tially fall into three categories: 
i)employment authorization veri- 
fication; ii) unlawful discrimi- 
nation; and iii) investigation of 
prohibited practices. In a nut- 
shell, IRCA requires an em- 
ployer to verify the employment 
eligibility of every worker hired 
after November 6, 1986, by re- 
quiring both the employer and 
employee to complete Form I-9, 
“Employment Eligibility Verifi- 
cation,” and make the form 
available for inspection by Im- 
migration and Naturalization 
Service (INS) officials.? In so 
doing, an employer must exam- 
ine a prospective employee’s 
documents to ascertain eligibil- 
ity for employment and must 
not discriminate against an indi- 
vidual on account of national 
origin or citizenship.4 Upon 
three days’ notice, INS officials 
are permitted to inspect I-9 
forms, purportedly without war- 
rant or subpoena.® 

The statute has not been en- 
forced without criticism. By 
mandate under IRCA, the 
Comptroller General is required 
annually for three years to re- 
view the implementation and en- 
forcement of employer sanctions and 
their impact on the U.S. labor market 
and illegal immigrants, and provide a 
report to Congress after each review.® 
Congress provided further that if the 
third report transmitted to it contains 
a determination that “a widespread 
pattern of discrimination has resulted 
against citizens or nationals of the 
United States or against eligible work- 
ers seeking employment solely from 
the implementation of [employer sanc- 
tions under IRCA],” Congress can re- 
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peal IRCA’s employer sanctions pro- 
visions within 30 days upon enacting 
a joint resolution within such period 
approving “the findings of the Comptrol- 
ler General in such report.”” 

In its third and final report (the 
GAO Report) transmitted to Congress 
in 1990, the General Accounting Of- 
fice concluded that the employer 
sanctions provisions of IRCA had 
caused “a widespread pattern of dis- 
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crimination” against Asians, Hispan- 
ics, and certain other minorities.8 Since 
IRCA, an estimated 227,000 employ- 
ers (five percent of those surveyed) 
had begun not to hire individuals 
because of foreign appearances or ac- 
cents. The GAO found further that 
approximately 346,000 employers 
(eight percent of those surveyed) ap- 
plied IRCA’s employment verification 
provisions only to “foreign-looking or 
foreign-sounding persons,” and that 
such discrimination was greater in 
large cities: 29 percent of employers 


in Los Angeles, 21 percent in New 
York City, 19 percent in Chicago, and 
18 percent in Miami.!° The GAO Re- 
port fell short of recommending an end 
to employer sanctions; however, it did | 
note that “serious” discrimination ex- 
isted which required “the immediate 
attention of both Congress and the 
Administration.”! 

Apparently in response to the obser- 
ved discrimination by employers and 
the views of critics of IRCA, the 
Immigration Act of 1990 has 
effectively made it more difficult 
for employers to verify a pro- 
spective employee’s work authori- 
zation without falling afoul of 
the law.!2 IMMACT90 revises 
the employer sanctions and 
antidiscrimination provisions of 
IRCA. IMMACT$90 also adds a 
new §274C to the Immigration 
and Nationality Act (INA), provid- 
ing civil and criminal penalties 
for anyone engaged in document 
fraud. 

The first part of this article 
highlights the changes in the 
employer sanctions laws effected 
by IMMACT90 and its promul- 
gating regulations.!3 The second 
part assumes that the employer 
has fallen afoul of such laws and 
presents a Fourth Amendment 
analysis which the employer 
might want to consider in de- 
fending itself in an INS employer 
sanctions investigation. 


Employer Sanctions 

Definitions: 

¢ Knowing—IRCA makes it 
unlawful for an employer to hire, 
recruit, or refer for a fee for 
employment in the United 
States, or to continue to employ, 
an alien knowing that the alien 
is unauthorized to work.!4 How- 
ever, neither IRCA nor the original 
federal regulations implementing 
IRCA defined the term knowing. Ap- 
plying its experience gained in 
implementing the employer sanctions 
program, and incorporating legisla- 
tive changes and judicial and 
administrative case decisions, the INS 
now defines knowing very broadly to 
include both actual knowledge and 
“knowledge which may fairly be in- 
ferred through notice of certain facts 
and circumstances which would lead 
a person, through the exercise of reason- 


able care, to know about a certain 
condition.”!5 The regulation provides 
further that: 


Constructive knowledge may include, but 
is not limited to, situations where an em- 
ployer: 

(i) Fails to complete or improperly com- 
pletes the Employment Eligibility Verifica- 
tion Form, I-9; 

(ii) Has information available to it that 
would indicate that the alien is not 
authorized to work, such as Labor Certifica- 
tion and/or an Application for Prospective 
Employer; or 

(iii) Acts with reckless and wanton disre- 


gard for the legal consequences of permit- 
ting another individual to introduce an 
unauthorized alien into its work force or to 
act on its behalf.!6 


This change in definition comports 
with judicial and administrative inter- 
pretations of knowing. Courts which 
have considered whether an employer 
violated IRCA in circumstances where 
such employer “should have known” 
that an employee was unauthorized to 
work have historically found that mere 
constructive knowledge was sufficient 
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to cause a violation of IRCA.!7 

The broad definition of knowing now 
included in INS regulations is sure to 
increase employers’ concerns about 
IRCA’s employer sanctions provisions 
and cause employers to discriminate 
even more against foreign-looking or 
foreign-sounding job applicants. Per- 
haps in an attempt to alleviate such 
concerns, the regulations provide that 
“[k]nowledge that an employee is un- 
authorized may not be inferred from 
an employee’s foreign appearance or 
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accent.”!8 Even so, with the confirmed 
availability of the constructive knowl- 
edge standard, it will be much easier 
for the INS to demonstrate an IRCA 
violation.!9 For example, is construc- 
tive knowledge imputed to the em- 
ployer upon being informed by one 
employee that another employee is ille- 
gally employed? Furthermore, is the 
result different if the first employee’s 
information is based on only the for- 
eign appearance or accent of the 
allegedly illegal alien? Only further 
experience with IRCA under the newly 
enacted regulations will provide an- 
swers to these questions. 

¢ Form I-9 and Handbook for Em- 
ployers—Every employer hiring a new 
employee after November 6, 1986, must 
complete an I-9 employment eligibility 
verification form with the new em- 
ployee.29 Newly promulgated regula- 
tions now require employers to reverify 
and indicate on the I-9 form an em- 
ployee’s identity and legal authoriza- 
tion to work before the date work 
authorization expires.”! It is estimated 
by the INS that 20 million employers 
and 90 million prospective employees 
complete the I-9 form each year.?2 

The INS distributed its Handbook 
for Employers (INS Form M-274) to 
U.S. employers to coincide with the 
effective date of its employer sanctions 
regulations. In its preamble to the final 
rule, the INS intends merely to clarify 
that it is, and always has been, the 
employer’s responsibility to ensure that 
the I-9 form is completed.?4 

The new I-9 form differs from the one 
to which employers have become accus- 
tomed in several respects. First, the 
employee attestation contained in §1 
of the form has changed. The new form 
requires only that employees attest 
that they are aware that they may be 
imprisoned or fired for false statements 
or for using false documents in connec- 
tion with completing the form. The old 
form included this attestation and also 
required employees to represent that 
their documents “are genuine and re- 
late to me.” Absent this latter lan- 
guage, employers will have only the 
employee’s word to go on; there is no 
guarantee that the documents pre- 
sented by employees will be valid. 

Second, the updating and reverifica- 
tion portion of the I-9 form will cause 
difficulties for employers. IMMACT90 
prohibits an employer from requesting 
“more or different documents than are 
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required. . .” to comply with the statu- 
tory mandate.”4 In the event that an 
employee’s work authorization is lim- 
ited, the employer must ask the em- 
ployee for proof of continued work 
eligibility before the expiration of the 
employee’s initial period of work authori- 
zation as set forth in §3 of the I-9 
form.25 This places the employer in a 
dilemma. Assume that the employee 
submits a driver license and Social 
Security card. Even though the em- 
ployer in this situation knows that the 
employee’s initial work authorization 
is about to expire, he may not inquire 
further and request additional docu- 
mentation; those documents presented 
satisfy the statutory requirements.”6 
Further, the dilemma is made even 
more curious when it is considered 
that neither a Social Security card nor 
the driver license presented has an 
expiration date. Thus, in these circum- 
stances, the employer arguably need 
not verify the employee’s eligibility to 
work ever again. 


Antidiscrimination Provisions 

Legislative history to the antidis- 
crimination provisions of IMMACT90 
is sparse. However, it is clear that 
Congress fortified IRCA’s existing pro- 
visions as a reaction to the GAO Re- 
port’s statements that the first few 
years of employer sanctions had caused 
“widespread” discrimination.?7 

* Overdocumentation—One such pro- 
vision of IMMACT90 which strength- 
ens IRCA, but which codifies case law 
developed since IRCA, is §535, which 
prohibits employers from demanding 
to see documentation for I-9 employ- 
ment verification purposes other than 
the documents which the job applicant 
chooses to submit to show his or her 
work authorization.28 The provision 
provides that an employer’s “request 
... for more or different documents 
than are required under . . . [Section 
274A(b)] or refusing to honor docu- 
ments tendered that on their face rea- 
sonably appear to be genuine shall be 
treated as an unfair immigration- 
related employment practice relating 
to the hiring of individuals.”29 

This provision might, however, ex- 
tend existing case law by providing for 
a violation of IRCA if an employer 
overdocuments a prospective employee 
even though the individual is actually 
hired. In Jones v. De Witt Nursing 
Home, No. 88200202 (OCAHO June 


29, 1990), a prospective employee gave 
his proposed employer a Social Secu- 
rity card and a driver license to show 
work authorization in satisfaction of 
I-9 form requirements.*° However, with 
the intent to comply with IRCA’s pa- 
perwork requirements, the employer 
took the further step of requesting to 
see the employee’s birth certificate. 
Upon refusing to provide the additional 
document, the employee, a U.S. citizen, 
was fired. The employer was found to 
have violated IRCA and ordered to pay 
backwages and to reinstate the citizen. 
Similarly, in United States v. Marcel 
Watch Corporation, No. 89200085 
(OCAHO Mar. 22, 1990), the employer 
insisted on seeing the prospective em- 
ployee’s “green card” even though the 
individual had produced her birth cer- 
tificate, Social Security card, and New 
York voter registration card.3! How- 
ever, being a Puerto Rican-born U.S. 
citizen, the individual could not comply 
with the employer’s request. Marcel 
Watch’s policy of asking certain job 
applicants for evidence of work authori- 
zation that was impossible for them to 
produce was found by the court to 
discriminate against individuals who 
appear foreign. 

If the Jones and Marcel Watch situ- 
ations were already contained in exist- 
ing law, there should have been no 
need for a new §535.°2 Any such addi- 
tional provision would be mere 
surplusage unless it were also to be 
applied to the overdocumenting of job 
applicants who are ultimately hired. 
In that sense, if §535 is not to be 
considered a redundancy, IMMACT90 
goes beyond preexisting case law.33 

This conclusion might be supported 
by comparing §535 of IMMACT90 to 
IRCA provisions which penalize em- 
ployers who incorrectly complete the 
I-9 form, even if they ultimately hire 
the prospective employee. In the same 
way, §535 penalizes employers who 
ask job applicants for additional or 
different documentation even if the 
individual is ultimately hired.34 Fur- 
ther, through IMMACT90, Congress 
imposed a separate civil penalty of up 
to $1,000 for each individual with re- 
spect to whom a violation occurred.*5 
The fine for an employer sanctions 
paperwork violation is the same.*6 

If this interpretation of the statute 
is accurate, then (just as with employ- 
ment eligibility verification) many em- 
ployers who require additional or 


different documents from job appli- 
cants will fall afoul of §535 of IM- 
MACT90 whether the prospective em- 
ployee is hired or not. This provision 
will cause many a headache for em- 
ployers who are trying in good faith to 
comply with both employer sanctions 
and antidiscrimination laws.37 

¢ Retaliation—A second IMMACT90 
provision intended to strengthen IRCA’s 
impact on the employment of unauthor- 
ized aliens provides that it is an unfair 
immigration-related employment prac- 
tice for an employer “to intimidate, 
threaten, coerce or retaliate against 
any individual for the purpose of inter- 
fering with any right or privilege se- 
cured under [INA §274B]-... or 
because the individual has filed, or 
intends to file, an immigration-related 
employment complaint, or has taken 
part in any such proceedings.*8 

Prior to IMMACT90, IRCA’s antidis- 
crimination provisions did not protect 
an employee who feared retaliatory 
action by a disgruntled employer for 
filing a charge of discrimination; IRCA 
was limited to charges involving hir- 
ing, recruitment or referral for a fee, 
or discharge and provided no remedy 
for retaliatory activity.°9 Effective No- 
vember 29, 1990, however, IRCA has 
been extended to prohibit discrimina- 
tion based on retaliation.4° 


Document Fraud 

IMMACT90’s document fraud provi- 
sions were proposed at the last moment 
in an attempt by Senator Alan Simpson 
to fortify the enforcement provisions 
of the INA.*! He argued that civil fines 
would “attack [one of] the two greatest 
weaknesses in our current enforcement 
efforts: . . . the large number of false 
documents that now exist which can 
be used to fraudulently satisfy the 
employment authorization requirement 
of employer sanctions.”42 

IMMACT90 added §274C to the INA. 
It provides, in part, that: 
It is unlawful for any person or entity 
knowingly— 
(1) to forge, counterfeit, alter, or falsely 
make any document for the purpose of 
satisfying a requirement of [the INA], 
(2) to use, attempt to use, possess, obtain, 
accept, or receive or to provide any forged 
counterfeit, altered, or falsely made docu- 
ment in order to satisfy any requirement of 
[the INA], 
(3) to use or attempt to use or to provide or 
attempt to provide any document lawfully 
issued to a person other than the possessor 
for the purpose of satisfying a requirement 


of [the INA], or 

(4) to accept or receive or to provide any 
document lawfully issued to a person other 
than the possessor . . . for the purpose of 
complying with [section 274A(b) of INA].48 


Subsections (1), (2), and (3) of 
§274C(a) apply to any portion of the 
INA; only subsection (4) applies to its 
employer sanctions provisions. By its 
very language, therefore, §274C must 
be very broadly construed. 

The impact of this new document 
fraud provision cannot be foretold. INS 
regulations define “knowingly” to in- 
clude constructive knowledge.*4 How- 
ever, proving up fraud at common law 
has traditionally required actual know!l- 
edge, that is, i) that an individual 
make a false statement or repre- 
sentation, ii) knowing such statement 
or representation to be false, iii) with 
the intention that such statement or 
representation be relied upon, and iv) 
actual reliance upon the statement and 
representation by another to his or her 
detriment. It remains to be seen 
whether the constructive knowledge 
test or the actual knowledge test will 
be applied to employer document fraud 
cases. 


The Fourth Amendment 

As explained above, the broadening 
of IRCA by IMMACTS90 has created 
greater obstacles for employers in mak- 
ing their hiring decisions. In this con- 
text of possible governmental intrusion 
into the employer’s business by the 
INS, the employer could consider a 
response to a sanctions investigation 
based on the Fourth Amendment to the 
U.S. Constitution. Four important 
questions are raised when considering 
a challenge to the INS on Fourth 
Amendment grounds: 

i) Did the INS obtain a defective 
warrant or perform a warrantless 
search or entry into the employer’s 
premises during an “educational” or 
investigatory visit? 

ii) How was the employer selected for 
review of its I-9 forms, i.e., did the 
selection process meet Fourth Amend- 
ment standards? 

iii) Does the employer have to re- 
spond to a subpoena issued by the INS? 

iv) Can the employer invoke the 
exclusionary rule to suppress evidence 
unlawfully obtained by the INS?46 

In the following four sections of this 
article, we will consider issues related 
to these questions. 


Defective Warrants or 
Warrantless Searches 

Notwithstanding federal regulations 
providing that no subpoena or warrant 
is required for an I-9 inspection,‘’ 
every employer should understand that 
the Fourth Amendment protects com- 
mercial as well as private places. In 
See v. City of Seattle, 387 U.S. 541, 543 
(1967), Justice White stated: 


The businessman, like the occupant of a 
residence, has a constitutional right to un- 
reasonable official entries upon his private 
commercial property. The businessman, too, 
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has that right placed in jeopardy if the 
decision to enter and inspect for violation 
of regulatory laws can be made and enforced 
by the inspector in the field without official 
authority evidenced by a warrant. 


The government has legitimate pol- 
icy objectives in inspecting and search- 
ing businesses to ensure compliance 
with federal laws, but all inspections 
and searches by government agencies 
are subject to constitutional scrutiny 
and safeguards. Nonetheless, most em- 
ployers believe that they should 
cooperate with the INS and permit 
immigration field agents to enter the 
workplace rather than challenge them 
and demand a warrant.*8 

If the employer does resist an IRCA 
inspection, the most important case 
upon which to base a Fourth Amend- 
ment objection is Marshall v. Barlow’s, 
Inc., 436 U.S. 307 (1978). Barlow’s 
involved an inspection of an electrical 
and plumbing installation plant by the 
Occupational Safety and Health Ad- 
ministration (OSHA). The employer 
asked the OSHA inspector for a war- 
rant or anything to show that there 
was some authorization for the inspec- 
tion. Like the INS, OSHA had promul- 
gated regulations authorizing its 
inspectors to conduct inspections, so 
the inspector had no warrant or evi- 
dence to show that the employer had 
been selected for inspection for any 
particular reason.*? The federal dis- 
trict court upheld OSHA’s request to 
conduct an inspection, the Court of 
Appeals reversed, holding that OSHA 
could not conduct a warrantless search 
under the Fourth Amendment, and the 
Supreme Court affirmed, finding the 
Occupational Safety and Health Act of 
1970°° unconstitutional insofar as it 
authorizes warrantless searches.®! 

Since June 1, 1988, the date when 
IRCA went into full force, Barlow’s has 
not formed the basis of any analogous 
lawsuits in federal courts involving 
IRCA. The INS acting deputy counsel, 
Michael J. Creppy, has acknowledged 
that the INS cannot enter employers’ 
premises without the consent of the 
employer or a warrant.52 However, few 
warrants are ever obtained and the 
issue of consent is often clouded by the 
INS show of force.53 


Selection of Employers 

An employer subject to an IRCA 
inspection may legitimately question 
how it was selected for an inspection, 
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particularly since the INS investiga- 
tory and enforcement mandates often 
rob that agency of an objective re- 
view.54 

A neutral magistrate can review the 
selection process if the employer as- 
serts its Fourth Amendment rights. 
Some important issues to be considered 
by the magistrate are: i) How was the 
employer selected for investigation? ii) 
Does the investigation involve unlaw- 
ful contacts with the employer? iii) 
What rights does the employer have 
during the investigatory process?55 

Barlow’s suggests that any intrusion 
in the privacy interest of the business 
entity must be weighed by a neutral 
magistrate interposed between the INS 
and the employer. Indeed, our society 
relies on the neutrality of the magis- 
trate to review the evidence that might 
justify a search and decide whether a 
warrant should issue.56 Using the 
questions suggested above, a hearing 
before a magistrate, including the pres- 
entation of evidence, may determine 
the legality of the government’s pro- 
posed intrusion. 


Seizure or Subpoena? 

Barlow’s suggests that the INS needs 
a search warrant to enter the em- 
ployer’s place of business to inspect 
records. Although subpoenas are 
authorized by INS regulations,5” they 
fall within the penumbra of the Fourth 
Amendment and employers subject to 
them require constitutional protection: 
The agency has the right to conduct all 
reasonable inspections of such documents 
which are contemplated by statute, but it 
must delimit the confines of a search by 
designating the needed documents in a 
formal subpoena. In addition, while the 
demand to inspect may be issued by the 
agency, in the form of an administrative 
subpoena, it may not be made and enforced 
by the inspector in the field, and the subpoe- 
naed party may obtain judicial review of the 
reasonableness of the demand prior to suf- 
fering penalties for refusing to comply.*8 

If the INS requests an employer’s 
records but does not intend to enter its 
premises, the employer can question 
the subpoena’s reasonableness in dis- 
trict court before being penalized for 
refusing to comply.5? The procedure 
federal regulations describe calls for 
the INS to bring an action to enforce 
the subpoena in district court in the 
event the employer refuses to comply 
with it; the employer will be granted a 
hearing, at which time he can raise 
any legal objections.® 


In an OSHA context, the courts will 
grant a subpoena if the agency meets 
its burden of proof regarding three 
points: 1) Whether the agency is 
authorized by Congress to conduct the 
investigation; 2) whether procedural 
requirements have been followed; and 
3) whether the evidence sought is rele- 
vant and material to the investiga- 
tion.®! Once the government has satis- 
fied these prima facie requirements for 
the issuance of a subpoena, the em- 
ployer may challenge it as overbroad 
or unreasonably burdensome.®? Using 
the analysis set forth in Barlow’s, the 
employer can also challenge the method 
by which it was selected to be investi- 
gated. 

Employers who have been asked to 
show their I-9 forms should argue that 
their privacy interests are substantial 
and that a warrant or subpoena, issued 
with judicial oversight, is necessary to 
restrain the government’s discretion 
and essential to preserve the Fourth 
Amendment’s mandate that the courts 
must oversee proposed intrusions into 
a businessman’s private matters. 

In the case of administrative subpoe- 
nas issued to an employer by the INS, 
the employer can refuse to comply with 
the subpoena, thus requiring the 
agency to bring an action to compel in 
district court. Such an action does not 
prejudice the employer because when 
federal regulations provide for enforce- 
ment of subpoenas by action in district 
court, no other form of legal action or 
retaliation may be used.® Rather, the 
employer is entitled to have a neutral, 
judicial body oversee the issuance of 
the subpoena.®4 


Exclusionary Rule 

INS v. Lopez-Mendoza, 468 U.S. 1032 
(1984), stands for the general proposi- 
tion that the Fourth Amendment ex- 
clusionary rule does not apply in 
deportation proceedings. However, one 
should not assume that motions to 
challenge the introduction of unlaw- 
fully obtained evidence should not be 
brought. In Lopez-Mendoza the Court 
stated: 


We do not condone any violations of the 
Fourth Amendment that may have occurred 
in the arrests of respondents. . . . Moreover, 
no challenge is raised here to the INS’s own 
internal regulations. Our conclusion 
concerning the exclusionary rule’s value 
might change, if there developed good rea- 
son to believe that Fourth Amendment 
violations by INS officers were widespread. 


Finally, we do not deal here with egregious 
violations of Fourth Amendment or other 
liberties that might transgress notions of 
fundamental fairness and undermine the 
probative value of the evidence obtained. 
At issue here is the exclusion of credible 
evidence gathered in connection with peace- 
ful arrests by INS officers. We hold (only) 
that evidence derived from such arrests 
need not be suppressed in an INS civil 
deportation hearing.® 

Thus, by the Court’s own words, 
Lopez-Mendoza reasserts the impor- 
tance of the Fourth Amendment exclu- 
sionary rule by citing those cir- 
cumstances when it could be invoked: 
1) A challenge of INS internal regula- 
tions; 2) widespread violations by INS 
officers; and 3) egregious violations of 
“Fourth Amendment or other liber- 
ties.” 

There has been an increase in 
egregious Fourth Amendment viola- 
tions since Lopez-Mendoza. In Int. Mold- 
ers & Allied Workers’ Local U. v. Nelson, 
799 F.2d 547 (9th Cir. 1986), the court 
found an “evident systematic policy 
and practice of fourth amendment vio- 
lations” by the INS, including extensive 
evidence of INS agents “exceeding offi- 
cial policy.” Egregious violations of the 
Fourth Amendment would include un- 
due demonstrations of force, such as 
revealing guns, badges, or other threat- 
ening objects.® 


Challenging 
IRCA Inspections 

When the INS requests to see an 
employer’s I-9 forms, whether by sim- 
ple request, by subpoena, or by war- 
rant, the employer should immediately 
inquire as to the basis of the inspec- 
tion. When the inspection is prompted 
by a complaint, IRCA’s mandate is to 
investigate “complaints which on their 
face have a substantial probability of 
validity.”"67 The employer should in- 
quire into the nature of the com- 
plainant, the nature of the complaint 
and its basis, and how the INS deter- 
mined the complaint’s “substantial 
probability of validity.” These questions 
address two distinct issues, i.e., the 
scope of a complaint-based inspection 
and the extent to which the com- 
plainant’s credibility must be deter- 
mined before conducting an inspec- 
tion.68 

In a case involving an OSHA inspec- 
tion, the court examined the elements 
of reliability in a complaint: 


Ideally, the affidavit should state whether 
the complaint was received by the affiant 


personally or by some other specific OSHA 
official known to the affiant. While the 
name of the complainant need not be given, 
the magistrate should be informed as to the 
source of the complaint. Is the source an 
employee, a competitor, a customer, a cas- 
ual visitor to the plant, or someone else? 
The magistrate should also be told what- 
ever underlying facts and surrounding cir- 
cumstances the complainant provided 
OSHA. If the complaint was received in 
written form, it should be attached to the 
application, although the complainant’s 


name may be deleted. The affiant should 
specify the steps he or the OSHA officials 
took to verify the information in the com- 
plaint. The affiant should relate any per- 
sonal observations he has made of the 
premises and the employer’s past history of 
violations. Lastly, as the Supreme Court 
has said, depending on the circumstance, it 
may be necessary to provide “the number 
of prior entries, the scope of the search, the 
time of day when it is proposed to be made,” 
or other relevant factors. Only with such 
information can the magistrate actually 
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determine “the need for the intrusion” and 
execute his duty of “assuring that the pro- 
posed search will be reasonable.”®® 


The 11th Circuit has held that, in 
the OSHA context, a full-scale inspec- 
tion should not necessarily ensue from 
a limited complaint, because the scope 
of the inspection must bear a reason- 
able relation to the complaint.”° The 
ruling should prevent abuse arising 
from a complainant’s desire for revenge 
and the general potential for abuse of 
complaint-based searches. Thus, in the 
IRCA context, information that a par- 
ticular individual is working illegally 
in a factory should only lead to a 
warrant or subpoena being issued to 
allow a limited search of that indi- 
vidual’s records. 

The complainant’s credibility and re- 
liability must be considered since a 
complaint alone cannot trigger an in- 
spection. There must be some plausible 
basis for believing that a violation 
might be found, with the magistrate 
considering the reliability of the infor- 
mation tendered in support of the ap- 
plication.”7! The employer should insist 
that a neutral magistrate examine the 
signed, written complaint, and there 
should be independent verification of 
the complainant’s status to establish 
credibility and prevent harassment.?2 
Finally, the affidavit of the INS officer 
who checked and verified the com- 
plaint should be seen, delineating the 
steps taken in the verification.78 


Conclusion 

With the revisions to IRCA made by 
IMMACT$90, and in a clear response 
to charges that IRCA in its original 
form discriminated against certain 
classes of individuals, Congress has 
responded by making it more difficult 
for employers to verify work authoriza- 
tion without falling afoul of new an- 
tidiscrimination laws. There is now a 
finer line that can be drawn between 
complying with IRCA and violating it. 

If employers want to prevent a gov- 
ernmental intrusion into their other- 
wise constitutionally protected rights, 
they must rely upon the protection 
afforded by case law under the Fourth 
Amendment. If governmental authori- 
ties overseeing compliance with OSHA 
have had to be bound by Fourth Amend- 
ment principles, then, by analogy, such 
principles should also apply to intru- 
sions by immigration authorities. 9 
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mmigration is almost always 

the primary issue when a for- 

eign investor is intent on 

relocating to the U.S., but 
many other issues inevitably come into 
play. For example, it is common for 
taxation, entity selection, estate plan- 
ning, securities, regulatory disclosure, 
real property, environmental, zoning, 
labor law, and, occasionally, criminal 
law issues to arise. This article focuses 
on typical patterns encountered 
by Florida attorneys advising 
foreign investors and highlights 
some of the difficulties and po- 
tential exposure faced by attor- 
neys in these matters. We recom- 
mend that attorneys pay close 
attention to their duty of com- 
petence which requires “the le- 
gal knowledge, skill, thorough- 
ness, and preparation reason- 
ably necessary for the represen- 
tation.”! 

Different clients require dif- 
ferent levels of emphasis. For 
example, some people merely 
purchase a U.S. asset and have 
no plans to live in the US. 
These passive investors may re- 
quire only transaction and tax- 
related advice and may have 
few, if any, immigration 
problems. On the other hand, 
the attorney will be required to 
broaden the scope of advice in 
situations in which the U.S. 
presence is more emphatic. For 
example, the investor may plan 
to relocate to the U.S. with his 
family and bring several key 
employees from the foreign coun- 
try. Many more issues are raised 
by this scenario. It is often help- 
ful to use a detailed question- 
naire to elicit pertinent infor- 
mation and to appreciate that 
some foreign clients are less 
than forthcoming in making full dis- 
closure to their new U.S. attorney. 

In either case, it is critical at the 
outset to confirm the current resi- 
dency status (for immigration, and 
income and estate tax purposes) of a 
foreign investor client. For the most 
part, an individual’s immigration 
status has very little to do with his tax 
residency. Thus, a foreign investor 
(“Mr. X”) who is not a resident for 
immigration purposes could be a resi- 
dent for income tax purposes on the 
basis of time spent in the U.S.,? but 
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not a resident for estate tax purposes 
on the basis of his domicile. Upon the 
receipt of lawful permanent residence 
in the U.S. (green card), the immigra- 
tion and tax residency rules overlap.* 
Mr. X is subject to U.S. taxation on 
worldwide income starting on the first 
day he enters the U.S. as a green card 
holder. Preresidency tax planning 
should be investigated before entering 
the U.S. with a green card. It may 
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make sense for Mr. X to make prere- 
sidency transfers of assets to family 
members who will not be moving to 
the U.S. in order that those assets not 
be needlessly subject to U.S. income 
taxation during Mr. X’s life or subject 
to U.S. estate taxation upon his death.§ 
Obviously, this approach must be co- 
ordinated with foreign counsel. 

What structure should the foreign 
investor choose in establishing a busi- 
ness in the U.S.? The usual entity 
selection would involve either a pro- 
prietorship, partnership, or a corpora- 


tion.” From an income tax perspective, 
the individual income tax rates appli- 
cable to a proprietorship or partner- 
ship are lower than the corporate tax 
rates.8 However, depending upon the 
availability and adequacy of estate tax 
treaty relief, the value of directly held 
shares in a U.S. corporation, a part- 
nership interest, or a proprietorship 
would be taxable as U.S. situs assets 
for U.S. estate tax purposes.!9 Put 
another way, the “price” for the 
lower personal income tax rates 
is exposure to U.S. estate tax. 
Use of a bona fide foreign corpo- 
ration in the ownership chain 
generally eliminates the U.S. es- 
tate tax exposure. This is more 
or less important depending 
upon whether Mr. X is moving 
to the U.S. permanently or is 
simply here on a temporary visa 
to operate a business. For small 
investors—under the $600,000 
exemption amount for residents— 
the U.S. estate tax generally is 
less of a concern once the in- 
vestor is domiciled in the U.S. 
If a person is not domiciled in 
the U.S., the estate tax exemp- 
tion amount is only $60,000.!! 
More importantly, however, the 
liability exposure present in the 
noncorporate forms of doing busi- 
ness is an important reason why 
Mr. X will probably choose a 
corporate form for his immigra- 
tion vehicle. 

Assuming Mr. X decides to 
operate in Florida through a 
corporation, there are several 
possibilities. His home country 
corporation could establish a 
branch in Florida. There are at 
least two possible disadvantages 
to this approach: the exposure 
of home country assets to U.S. 
litigation;!2 and a possible 30 
percent “branch tax” in addition to the 
normal U.S. and Florida corporate 
taxes. 13 

Most attorneys organizing closely 
held corporations recommend making 
the so-called “S” election, permitting 
the profits of the corporation to be 
taxed only once at the lower individual 
rates. However, the “S” election is not 
available if there is a foreign share- 
holder (i.e., nonresident for income tax 
purposes).!4 The key here is when, if 
ever, Mr. X will become a U.S. income 
tax resident. In most cases, whether 


simply a nonimmigrant temporary 
visa, he will likely become a US. 
income tax resident in the near future 
on the basis of number of days spent 
in the U.S. In fact, because the resi- 
dency starting date rules are retroac- 
tive, if Mr. X is present in the U.S. 
early in year one and spends enough 
time in the U.S. to become a U.S. tax 
resident later in the same year, he is 
treated as an income tax resident 
retroactively to the early part of that 
year.'5 Accordingly, depending upon 
Mr. X’s travel plans, it appears that 
the “S” election could be made immedi- 
ately upon forming the corporation on 
the assumption that Mr. X’s U.S. in- 
come tax residency will retroactively 
qualify him as a U.S. resident share- 
holder at the time of the election. 

From an estate tax perspective, note 
that the residency rules for U.S. estate 
and gift tax purposes are different 
from the income tax rules. The concept 
of domicile is central to the determina- 
tion of residency in estate and gift tax 
matters. Domicile is a factual analysis 
and, unlike income tax residency, domi- 
cile can be difficult to start or termi- 
nate with certainty. It is also impor- 
tant to note for foreign and U.S. clients 
alike that the unlimited marital de- 
duction is not available to a surviving 
spouse who is not a U.S. citizen.1® The 
so-called qualified domestic trust 
(QDOT) provides relief in certain in- 
stances.!7 

Most foreign investors seek a tempo- 
rary work-permitted visa status in the 
U.S. at the outset. The primary reason 
for this is that few qualify immedi- 
ately for the green card. Typically, the 
foreign investor will choose either the 
L-1 intracompany transfer or the E-2 
investor visa, both discussed in detail 
in this Journal. 

The L-1 visa allows the transfer to 
the U.S. of an executive, manager, or 
“specialized knowledge” employee who 
has worked for at least one of the past 
three years in a qualifying capacity 
with the foreign company.!® The U.S. 
company must have the proper corpo- 
rate relationship (parent, subsidiary, 
or affiliate) with the foreign company, 
and the foreign person to be trans- 
ferred must be coming to take up a 
position that is itself executive or mana- 
gerial or involves specialized knowl- 
edge.!9 It can be difficult for small- to 
medium-sized companies to utilize the 
L-1 strategy because regulations re- 


quire that there be a so-called “qualify- 
ing organization.”29 Continuation of 
business in more than one country is 
required, which precludes the entre- 
preneur’s use of this visa to transfer 
himself or herself and terminate for- 
eign operations. 

A number of troublesome fact sit- 
uations present themselves with some 
frequency in the L-1 area. For example, 
the foreign individual whom the enter- 
prise wishes to transfer may not have 
a strict employer/employee relation- 
ship with the foreign company. For tax 
or other reasons, the “employee” rela- 
tionship to the foreign company might 
be more akin to a consulting relation- 
ship and the issue arises whether there 
has been at least one year of “employ- 
ment” abroad. Another typical issue 
involves a situation in which the pro- 
spective transferee has worked for the 
enterprise for more than one year, but 
some of the time has been in the U.S. 
The regulations do not allow for the 
U.S. time to count toward the required 
one year “abroad.”2! Thus, if you can 
advise the client prior to the employee’s 
coming to the U.S. that employment 
for a minimum of one year abroad is 


required, this might preserve eligibil- 
ity. 

Changes in ownership can also raise 
troublesome issues in the L-1 area. 
The “qualifying organization”2? require- 
ment is relevant for the situation in 
which the U.S. and foreign entities are 
no longer related. This often comes 
up in a merger or leveraged buyout 
in which the enterprise no longer is 
doing business in more than one coun- 
try. Conversely, a merger of an entrepre- 
neur’s relatively modest enterprise into 
a larger, more-established company 
can provide sufficient basis for a quali- 
fying transfer which might not be 
available absent a merger. 

A prosperous but small foreign op- 
eration often will be better served 
through an E-2 investor approach.23 
This strategy provides the investor 
with more flexibility in controlling his 
or her destiny. The visa is available 
for an investor who makes a “substan- 
tial” investment in an active U.S. 
commercial enterprise. This can be 
either a start-up situation or an acqui- 
sition of a going concern. The investor 
must qualify as a national of one of 
the countries which has qualifying 


ORLANDO 


PROFESSIONAL MANAGEMENT Support, INC. 
ADKINS COMPUTER ENGINEERING SERVICES, INC. 
TRILLIUM ENTERPRISES, INC. 


ARE PLEASED TO ANNOUNCE THE FORMATION OF 


The Legal Consulting Group 


PROVIDING STATEWIDE 


LEGAL TECHNOLOGY CONSULTING 


800-226-9855 


WITH OFFICES IN: 


GAINESVILLE 


ST. PETERSBURG 


THE FLORIDA BAR JOURNAL/MAY 1992 69 


treaties or agreements with the U.S.24 
It is helpful that the investor have a 
certain level of wealth in order to 
overcome a strong presumption of mar- 
ginality which exists in the law gov- 
erning E-2 visas. The reviewing 
authorities place strong emphasis on 
both the existing cash flow of the 
investor unrelated to the proposed 
investment, as well as the number of 
U.S. persons to be employed. Occa- 
sionally, attorneys need to react to a 
“cart before the horse” situation in 
which the reviewing authorities re- 
quire a certain level of activity to 
occur before the visa is granted. A 
prudent advisor will attempt to insu- 
late the client from large expenditures 
for items such as leases, inventory, 
and recruiting employees until the 
visa is granted. The reviewing authori- 
ties, however, commonly require a 
certain level of financial or business 
activity to have taken place before 
they will grant an E-2 approval. Thus, 
it is likely that difficult decisions will 
have to be made as to how far the 
investor should proceed, and at what 
cost, in order to achieve success. 


A common problem area in investor 
visa situations involves children of 
investors. Unmarried children under 
21 may accompany the investor par- 
ents and remain here until they are 
21. Problems will arise for children 
who are not well-established in any 
career and whom the investor parents 
wish to bring into the U.S. business. 
This is a strong recurring urge on the 
part of foreign parents who see more 
opportunities in the U.S. than they 
do abroad. Consistently, the reviewing 
authorities have been strict on the 
ability of young adult sons and 
daughters between the ages of 21 and 
30 to come in as work-authorized in- 
vestor visa holders on the basis that 
such persons are not properly quali- 
fied as executives, supervisors, or per- 
sons of so-called essential skills.25 A 
limited number of young adult sons 
and daughters can qualify as co- 
investors with the parents, but a de- 
tailed evidentiary showing must be 
made that the funds being invested 
are in fact theirs and have not merely 
been “parked” in a bank account by a 
parent, with the intent to take back 
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the money as soon as the visa is 
granted. 

Another recurring issue relates to 
the ability of a spouse and children to 
work in the U.S. where the principal 
alien is on a temporary work-permit- 
ted visa. Generally, spouses of aliens 
holding temporary work-permitted vi- 
sas have no ability to work based on 
their derivative status. However, the 
derivative spouse of an E-2 visa holder 
is in more of a gray area because the 
Immigration Service has taken an 
ambivalent posture on the subject.26 
Attorneys need to understand that the 
entity set up for an E-2 investor visa 
can be subject to employer sanctions 
pursuant to the Immigration Reform 
and Control Act of 198627 where the 
derivative spouse is working for the 
company. Substantial civil and crimi- 
nal enforcement could ensue. 

Many clients want to get a green 
card after being in the U.S. for a time, 
and usually the only method available 
(in the absence of having U.S. citizen 
or permanent resident relatives) is 
through a job offer from the U.S. 
company. The job offered must be one 
for which there are no qualified, will- 
ing, and able U.S. workers. This is a 
tried and true method of achieving 
permanent residence status, but can 
be problematical in situations when 
the alien beneficiary achieved E-2 
status based upon his or her owner- 
ship of the U.S. operation. This so- 
called self-employment is not looked 
upon with favor by INS. 

The changes introduced by the Im- 
migration Act of 1990 allow for a more 
streamlined method of achieving per- 
manent residence status for persons 
with substantial funds.28 These in- 
vestor/employment creation provisions 
allow for permanent residence status 
for persons investing a requisite 
amount of capital in a new commercial 
enterprise which benefits the U.S. 
economy and creates full-time employ- 
ment for at least 10 U.S. persons. A 
$1,000,000 investment is required, but 
a major exception allows a $500,000 
investment to qualify for investments 
located in so-called “targeted employ- 
ment areas,’ which are defined as 
rural or high unemployment areas.?9 
An investor who qualifies under these 
provisions will receive a conditional 
resident status and steps must be 
taken during the 90 days prior to the 
second anniversary of receiving the 


conditional status to remove it and 
thereby achieve permanent resident 
status.29 The investor must prove at 
that point that the enterprise was 
established and sustained throughout 
the period of the investor’s residence 
in the United States. If the investor 
fails in the burden of proof, the condi- 
tional residence will be terminated 
and the investor placed in a deporta- 
tion proceeding. Very strict antifraud 
provisions also exist. 

In addition to the potential problem 
of deportation faced by an investor 
who is not deemed to qualify at the 
two-year point, there are a number of 
other sensitive issues for the attorney 
in advising clients who are attempting 
to qualify under the so-called “million 
dollar” investment provision. For ex- 
ample, a substantial amount of disclo- 
sure, including all personal and busi- 
ness tax returns filed by or on behalf 
of the investor for the previous five 
years, is required. Many foreign per- 
sons with wealth are in technical 
noncompliance with the tax authori- 
ties of their home country, and this 
disclosure might be awkward for a 
foreign investor and could involve sub- 
stantial penalties from the home coun- 
try. The attorney advising in these 
matters must make the client aware 
of all possible areas of exposure. 

How should the attorney handle a 
situation involving a client who vio- 
lated the laws of his or her home 
country? Certainly, an attorney should 
think twice about representing a cli- 
ent who has shown any tendency to 
violate laws. However, many other- 
wise impressive foreign individuals 
are in at least technical noncompli- 
ance with one or more laws involving 
taxation, disclosure, currency restric- 
tions, and other financial issues. This 
reflects the strictness and confiscatory 
nature of many foreign taxing re- 
gimes.*! 

Many foreign clients are justifiably 
paranoid about disclosing their activi- 
ties or wealth. This can, in certain 
third world countries at least, become 
a life and death matter. Assuming 
that Mr. X has not disclosed all of his 
wealth to his home government, an 
improper or ill-advised filing in the 
U.S. can result in the home country 
taxing regime learning about the ex- 
tent of his wealth and subjecting him 
to severe penalties and possible confis- 
cation. Most immigration clients un- 


derstand that INS petitions require 
disclosure, but their foreign business 
partners may not. 

Many attorneys are not aware of 
various matters which have to be 
disclosed by clients to various U.S. 
government agencies such as the De- 
partment of Agriculture,?2 Com- 
merce,?3_ Treasury,*4 and the IRS.* 
Attorneys should also be aware that 
there are planning opportunities which 
can minimize such disclosure as well 
as the tax bite for a foreign investor 


client. For example, the so-called “port- 
folio debt” can afford anonymity in 
certain cases to nonbank foreign lend- 
ers owning no more than 10 percent 
of the U.S. borrowing company, pro- 
vided that certain strict documentary 
requirements are satisfied.36 Portfolio 
debt also eliminates U.S. income tax 
on the interest income earned by the 
foreign lender and is exempt from 
U.S. estate tax if the lender is a 
foreign individual. 

Immigration practitioners are often 
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asked to give advice in matters that 
are outside their areas of expertise. 
For example, a business acquisition 
for an E-2 investor or immigrant in- 
vestor is full of potential for malprac- 
tice. Obviously, the buyer of a business 
needs the protection afforded by a 
sophisticated contract, particularly 
when the acquisition of real property 
is involved. Also, Mr. X should know 
that enhanced enforcement of environ- 
mental violations means that any 
contemplated property acquisition 
should be subject to an environmental 
audit, lest he buy into an expensive 
and possibly catastrophic problem.®7 
In addition, U.S. securities laws fre- 
quently impact inbound investments, 
and the requirements under Regula- 
tion S governing issuances to foreign 
investors should be carefully re- 
viewed.38 

Another dangerous issue arises 
when more than one client seeks ad- 
vice for the same deal. Imagine the 
likely scenario in which the long-term 
real estate developer client brings Mr. 
X to the attorney’s office. Mr. X is 
going to buy the developer’s property 
as part of his immigration planning. 
Most attorneys will recognize when 
an obvious conflict of interest exists; 
however, it is common in the interna- 
tional area for seductive dual repre- 
sentation situations to arise and be 
accepted by the attorney without care- 
ful consideration of potential conflicts 


and necessary disclosures. 

There can also be a problem when 
two foreign co-investors want the attor- 
ney to represent both of them. Careful 
consideration should be made of perti- 
nent ethical rules®? to determine 
whether an attorney can represent 
each client without compromising the 
exercise of independent professional 
judgment. It is advisable in any dual 
representation situation to have a de- 
tailed consultation with each client 
and obtain the client’s written con- 
sent.*° Closely tied to the duty to avoid 
conflicts of interest is the duty of 
loyalty to a client. This is especially 
problematic when the once-friendly 
situation between clients in a dual 
representation becomes unfriendly, 
and the interests of one client become 
adverse to the other.*! 

Another area of potential exposure 
involves foreign clients’ affinity for deal- 
ing with cash. An attorney or any other 
person engaged in business who, in the 
course of that business, receives more 
than $10,000 in cash in one transac- 
tion (or two or more related transac- 
tions) is required to file IRS Form 8300 
providing the name, address, and tax- 
payer identification number of the per- 
son from whom the cash was received, 
the amount of cash, the date and 
nature of the transaction, and any 
other information requested by the 
IRS. Moreover, the law prohibits struc- 
turing a transaction to evade the re- 
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porting.42 

In summary, an immigration attor- 
ney should be careful in doing more 
than he or she is competent to do and 
should be sensitive to the many other 
areas of law which commonly surround 
the diverse activities of the foreign 
investor. 0 


1 Forma RuLES OF PROFESSIONAL CONDUCT, 
Rule 4-1.1 (1990). 

2 LR.C. §7701(b)(1)(A)(ii) 1988 (the “sub- 
stantial presence” test). 

3 Treas. Reg. §20.0-1(b). 

4 LR.C. §7701(b)(1)(A)(i) (1988). 

5 I.R.C. §7701(b)(2)(A)(ii) (1988). 

L.R.C. §2501(a)(2) (1988). This section 
exempts only transfers of intangible prop- 
erty by nonresident aliens from the U.S. 
gift tax. Transfers of real property and 
tangible personal property actually situated 
in the U.S. are subject to the tax. 

7 U.S. advisors unfamiliar with particu- 
lar issues facing foreign clients occasionally 
recommend the use of a trust as a USS. 
investment vehicle. Typically these trusts 
are grantor trusts for U.S. tax purposes. 
Thus, the individual foreign investor is 
treated as the owner of the property which 
has the advantage of reduced income tax 
rates, but with exposure to the U.S. estate 
tax. 

8 L.R.C. §§1, 11 (1988). 

9 For a complete listing and status re- 
port of the 41 U.S. income tax treaties and 
the 16 estate tax treaties, see Tax MANAGE- 
MENT INTERNATIONAL JOURNAL, @ monthly pub- 
lication of BNA. 

10 T.R.C. §2104(a) (1988). 

§2102(c)(1) (1988). 

12 See Fia. Stat. §607.0505 (1991), 
concerning the registered agent and office 
requirement for foreign corporations or other 
“alien business organizations” that own prop- 
erty or transact business in the state. 

13 1.R.C. §884 (1988); see also Genez, The 
Branch Tax Regulators, Tax Ment. Int. J. 
at 43 (February, March, April 1990). So long 
as there is no “treaty shopping,” most U.S. 
income tax treaties eliminate or reduce the 
branch tax. 

M4 LLR.C. §1361(b)(1)(C) (1988). 

15 L.R.C. §7701(b)(2)(A)(iii) (1988). 

16 T.R.C. §2056(d) (1988). 

17 L.R.C. §2056A (1988). 

18 Immigration and Nationality Act, - 
§101(a)(15)(L), 8 U.S.C. §1101(a)(15)(L). 

19 Id. Note that the Immigration Act of 
1990 substantially expanded the definition 
of “executive” and “manager.” More persons 
can now qualify under these definitions. 

20 8 C.F.R. §214.2(1)(1)Gi)(G). 

21 8 C.F.R. §214.2(1)(1)(). Another prob- 
lem area involves the situation in which the 
one year abroad did not occur within the 
past three years. Section 206(c) of the Immi- 
gration Act of 1990 describes an alien who 
“in the three years preceding the time of his 
application for admission into the United 

States has been employed continuously for 
one year.” 

22 A qualifying organization is one which 
“for the duration of the alien’s stay in the 


United States as an intracompany trans- 
feree, directly or through a parent, branch, 
affiliate, or subsidiary is or will be doing 
business as an employer in the United 
States and in at least one other country 
... 8C.F.R. §214.2(1)(1)(ii)(G). 

23 Immigration and Nationality Act, 
§101(a)(15)(E). 

24 Countries with treaties or agreements 
in which the U.S. allows E-2 status include: 
Argentina, Australia, Austria, Belgium, Can- 
ada, China, Colombia, Costa Rica, Ethiopia, 
France, Germany, Honduras, Iran, Italy, 
Japan, Korea, Liberia, Luxembourg, Neth- 
erlands, Norway, Oman, Pakistan, Para- 
guay, Philippines, Spain, Surinam, Switzer- 
land, Thailand, Togo, Turkey, United King- 
dom, Vietnam, and Yugoslavia. 

In addition, bilateral investment treaties 
confer E-2 status on investors from Ban- 
gladesh, Cameroon, Grenada, Senegal, Zaire, 
and Grenada. 

25 22 C.F.R. §41.51 N3.4-2, 3.4-3. 

26 See INS Operations Instructions, 
214.2(e); see also Letter of Lawrence Weinig, 
deputy asst. comm. (May 13, 1991), 10 AILA 
Montuty Maiuinc 737, 778 (October 1991). 
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27 Immigration Reform and Control Act 
of 1986, Pub. L. No. 99-603, 100 Stat. 3359. 

28 Immigration and Nationality Act, 
§203(b)(5), 8 U.S.C. §1153(b)(5) as enacted 
by §121 of the Immigration Act of 1990, 
Pub. L. No. 101-649, 104 Stat. 4978 (effec- 
tive October 1, 1991). 

29 A rural area is an area outside a 
metropolitan statistical area or within the 
outer boundary of any city or town with a 
population of 20,000 or more. A high unem- 
ployment area is one with unemployment 
at least 1.5 times the national average. Of 
the 10,000 visas available each year, at 
least 3,000 are reserved for investments 
located in rural or high unemployment 
areas. 8 C.F.R. §204.6 published in 56 
Fed. Reg. No. 230, p. 60910 (1991). 

30 Immigration and Nationality Act, 
§216(A), 8 U.S.C. §1186(a). 

31 Florida attorneys should be aware of 
Rule 4-1.6 of the Fioriwwa Rutes or PRorFEs- 
SIONAL Conpuct which provides that “a law- 
yer ... shall reveal [confidential infor- 
mation] to the extent the lawyer believes 
necessary: (1) to prevent a client from 
committing a crime.” (Emphasis added.) 

32 Agricultural Foreign Investment Dis- 
closure Act, 7 U.S.C. §3501, et seq. 

33 22 U.S.C. §§3101-3108 (1988) (origi- 
nally enacted as International Investment 
and Trade in Service Survey Act of 1976, 
Pub. L. No. 94-472, 90 Stat. 2059 (1976)). 

34 31 U.S.C. §§5311-5326 (1988); Treas- 
ury Form TDF 90-22.1 requires disclosure 
of U.S. controlled foreign bank accounts. 

35 T.R.C. §6038 (1988); see also IRS Form 
5471. Once the foreign investor is a U.S. 
income tax resident, any foreign corpora- 
tions still owned by the investor will be the 
subject of substantial annual disclosure to 
the IRS. 

36 T.R.C. §871(h) (1988). 

37 The Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act, 
42 U.S.C. §9601, et seq. 

38 17 C.F.R. §230.901-904 (1991). 

39 See Fiorina RuLes oF ProressionaL Con- 
puct, Rules 4-1.6, 4-1.7, 4-1.8, 4-1.9, and 
4-2.2. 

40 Td., Rules 4-1.7 and 4-2.2. 

41 Td., Rule 4-1.9 which provides: 

“A lawyer who has formerly represented a 
client in the matter shall not thereafter: 

“(a) Represent another person in the same 
or a substantially related matter in which 
that person’s interests are materially ad- 
verse to the interests of the former client 
unless the former client consents after con- 
sultation; or 

“(b) Use information relating to the repre- 

sentation to the disadvantage of the former 
client except as rule 4-1.6 would permit 
with respect to a client or when the informa- 
tion has become generaily known. 
“The lawyer could consider whether to 
represent both parties as an intermediary 
pursuant to rule 4-2.2 knowing that he or 
she will be required to withdraw if any of 
the clients so request or if the matter 
becomes contentious.” 

42 1.R.C. §60501(f) (1988). For this pur- 
pose “cash” does not include any check 
drawn on the account of the issuer in a 
financial institution. Id. §6050I(d). 
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A Day in the Life of an 


Immigration Practitioner 


4:00 a.m.: I'm on the telephone to the U.S. Consulate 
in Copenhagen. It’s taken jurisdiction of the immigration case 
of a Polish client currently in the U.S. By statute, he must pick 
up his green card at a U.S. Consulate abroad. The Consulate 
in Warsaw has mandatory jurisdiction, but my client refuses 
to return there. The Consulate in Copenhagen is the only 
U.S. consular office among the 40 that | surveyed that agreed 
to take discretionary jurisdiction. My client’s wife and children— 
whom he hasn't seen since coming to the U.S. 10 years 
ago—will be meeting him in Copenhagen, hopefully for a 
successful permanent residence interview at the Consulate 
there. Organizing a reunion for the family in a third country is 
nerve-wracking; they could be stuck there if any of the 
documents | am readying is faulty or goes astray. Yet the 
case is exciting, too. Imagine a family moving in a matter of 
days from the shadow of Chernobyl to the land of EXTRA 
supermarkets. Imagine so badly wanting a better life for your 
family that you endure a 10-year separation. And imagine 
seeing your family after 10 years apart. 


7:15 a.m.: I'm on the road to the Immigration and 
Nationalization Service to attend a so-called “adjustment 
interview” for a Haitian man. If all goes right, he’ll leave INS 
a permanent resident of the U.S. 


9:30 a.m.: We're finally called for our 7:30 a.m. 
interview. The hearing will likely take only 10 minutes. 
Overworked and understaffed, the Miami INS office often runs 
an hour or two behind. 

The only matter at issue in the interview is whether the 
man’s marriage to a U.S. citizen is bona fide. It helps—but is 
not dispositive—that he brings to his interview his U.S. citizen 
wife, their three-year-old child, and the couple’s wedding 
album (14 formally attired attendants at a ceremony presided 
over by the alien’s minister/father). In the course of the 
interview, the INS examiner asks the man if he has any 
distinguishing physical characteristics. His wife insists that he 
show the examiner his hands where the stumps of his 
surgically removed extra thumbs are visible. | suggest they 
show the examiner that the child has the same medical oddity. 
No doubting the parent-child relationship. Case approved. 


Noon: | attend an executive board meeting of the local 
chapter of the American Immigration Lawyers Association. A 
few days ago, in a meeting between the bar and INS, an INS 
official let slip that for some time the agency has had an 
audio-visual monitor in the lobby of the Krome Avenue alien 
detention facility. Everything we've quietly said to our col- 
leagues, our clients’ relatives, whoever, assuming privacy, 
has been played like background music in an INS office. 
The intrusion on our expectation of privacy is breathtaking. 
The executive board decides to get a legal opinion from the 


general counsel of our national immigration lawyers organiza- 
tion. 
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We also discuss our association’s efforts to get the local 
U.S. Attorney’s office to prosecute “Lulac fraud.” “Lulac” is 
the common name for a lawsuit seeking to require INS to grant 
residence to certain illegal aliens who, the suit alleges, were 
proper candidates for the 1987 to 1988 alien amnesty 
program, but were illegally discouraged from making timely 
applications. Pending the court decision, aliens need only 
make skeleton applications stating, among other things, that 
they have been illegally present in the U.S. since before 
January 1, 1982. Upon filing such skeleton applications, INS 
issues applicants one-year, unrestricted work authorizations. 

The problem is that many aliens—frequently assisted by 
unscrupulous lawyers—are making fraudulent skeleton appli- 
cations. While these have the immediate effect of providing 
aliens with much sought after work authorizations, this 
“benefit” derives of material misstatement. When these same 
people come to reputable practitioners to make their immigra- 
tion status right and permanent, we can promise nothing, 
since the statute takes a very dim view of fraud in obtaining 
immigration benefits. One way to discourage aliens from such 
fraud is by prosecuting the lawyers and others who promote 
it. Unfortunately, the already overburdened U.S. Attorney’s 
office in Miami has not made Lulac fraud a priority. Our board 
members grimly joke about limousines picking up aliens at 
Miami International Airport and driving them directly to INS to 
apply for Lulac work authorizations—and, at best, immigration 
limbo. 


2:00 p.m.: | meet with a prospective client. From the 
facts she presents, | tell her there is an excellent chance of 
fulfilling her goal of permanent residence based on a recent 
job offer. However, | tell her, the process wili take no less than 
one to two years from start to finish. And, during this time, the 
process will accord her no interim work authorization. The 
reason for the long wait, | explain, is that there are many 
people in line for residence, and the government hands out 
green cards essentially in the order that people start their 
cases. Assuming we succeed in her case, there will likely be 
backlogs in the availability of green cards on the day her case 
is approved. | am singing a familiar refrain: | can likely get 
what you want, but not within your preferred timeframe. 


2:45 p.m.: My husband calls. He has just been sworn 
in as a U.S. citizen along with 1,500 other immigrants. INS 
and the federal courts in Miami conduct naturalization ceremo- 
nies of this size every month. My husband reports that he is, 
as the speaker at the ceremony noted, “an American by 
choice, not by chance.” 

The phrase rings nicely in the ears of an immigration 
practitioner. Growing up in the U.S., we are taught to believe 
the American dream: anyone who wants to work hard to make 
a life for himself or herself is welcome here. In fact, U.S. 
immigration law rations access to that dream. As immigration 


: 


lawyers, we find job satisfaction in part by helping clients 
realize our own childhood notions of the American dream. 


3:00 p.m.: | am called by a senior partner in a 
Cleveland law firm. His son's girlfriend—an Italian national— 
has had difficulties with INS airport personnel in Detroit. The 
immigration inspectors accuse her of lying: they say she really 
intends to enter the U.S. to live permanently rather than 
merely visit as permitted by her visa. They have put her into 
exclusion proceedings. As an alleged “excludable alien,” the 
girlfriend must now prove to an immigration judge that she is 
seeking to enter the U.S. for purposes consistent with the 
terms of her visitor's visa. 

Many experienced lawyers unfamiliar with immigration law 
err in this situation, thinking that approaching INS with courtly 
manners and a reasonable story—or, perhaps, advising the 
alien to just get on an airplane and depart—will have the 
desired result of getting the alien unstuck at INS. They are in 
for a rude awakening: a false move and the alien may find it 
nearly impossible to visit the U.S. again. The defense of aliens 
in INS court proceedings is a major sub-specialty in our field 
(the other being “compliance” work—obtaining nonimmigrant 
and immigrant visa authorizations for aliens based on employ- 
ment offers or family relationships). Many respected attorneys 
practice only one of these sub-specialties, sending aliens who 
need the other specialty to better suited colleagues. 


3:15 p.m.: The mail is late today, but contains good 
news. In a dozen years, I’ve been denied only two labor 
certification applications—the first step in obtaining residence 
for aliens based on employment offers. Both cases are on 
appeal. Today, | receive notice that the Board of Alien Labor 
Certification Appeals has sustained an appeal with almost the 
same facis as one of my cases. 

In today’s case, the appellate board found that a U.S. 
employer—the children’s home intervention program of a 
major medical school—was not unreasonable in requiring that 
the successful applicant for the job of “child home evaluator” 
be able to drive. The job entails daily visits to at-risk children 
at their homes. The government had contended that an 
American worker who didn’t know how to drive could be fully 
qualified for the job; the medical school insisted that poor 
public transportation in the city and the wide area that the 
“child home evaluator” had to cover daily made it impossible 
to employ a nondriver. Thanks to today’s appellate decision, 
the medical school will be able to secure permanent residence 
for the alien it wants to hire. 


3:30 p.m.: | receive a call from a partner in a large 
local firm asking me to take over an immigration matter he 
had started. The partner, an antitrust specialist, is apologetic. 
He says that until he recently undertook this case, he regarded 
immigration work as merely completing forms. But, in handling 
the matter, he has found himself overwhelmed by policies, 
procedures, and precedent that are changing daily, particu- 
larly under the newly implemented immigration law. He wants 
out. 

His problem is increasingly being solved as major firms 
take on immigration specialists. Some are developing the 
specialty to avoid having to refer out their international clients 
for immigration services. Others see that tax and corporate 


work on behalf of their international clients can be best 
coordinated with their clients’ immigration concerns by using 
in-house practitioners. And some firms are hoping the immi- 
gration practice can be a profit center. 

While immigration practice is attracting increasing interest 
from the larger firms, most South Florida immigration lawyers 
still practice on their own. They are a delightfully collegial 
group. We regularly meet to talk over our questions and 
problems. We share research. And, at the drop of a hat, we 
handle our colleagues’ hearings on a courtesy basis to 
accommodate business emergencies, schedule conflicts, va- 
cations—even pregnancies. 


4:00 p.m.: | meet with a pro bono client who was 
referred to me a few years ago by another lawyer. The client 
has a horrifying story of being virtually enslaved for several 
years by the European employers who brought her to the 
U.S. | have almost completed her residence case. The 
employers actually cooperated in her efforts to obtain resi- 
dence—their acknowledgement, | have always thought, that 
their servant is getting old and that they don’t care to have to 
look after her in her retirement. 

With rare exception, there are people—not companies, not 
property—at the heart of immigration cases, and the life 
stories of these people—particularly the pro bono clients—are 
often compelling. One local immigration practitioner was so 
moved by the plight of poor aliens that, nearly singlehandedly, 
she has seen to the formation, funding, and continued 
operation of a nationally respected pro bono program that is 
formally sponsored by our South Florida immigration lawyers 
association. 


5:20 p.m.: In a move that is virtually impossible to 
explain to aliens looking for logic in U.S. immigration policy, 
Congress recently established a series of annual green card 
lotteries to benefit natives of certain countries. The chances 
of obtaining residence this way are remote, but far better than 
the odds of winning the Florida jackpot. This afternoon, | get 
a Call from a client for whom | managed to win this year’s 
lottery. He has just returned from his trip to the U.S. Consulate 
in France where he successfully completed his processing for 
permanent residence. | am delighted for him: he has moved 
from nonimmigrant to U.S. resident in near record time of 
seven weeks. 


5:30 p.m.: It's been enough for one day. | pack up the 
latest Interpreter Releases, the essential reporter of the 
immigration law field, and leave the office. Over the car radio 
on the way home, | hear of the Supreme Court decision 
permitting the re-patriation of the Haitians interdicted at sea. 
| find myself wondering how many of this group the immigra- 
tion bar will be able to help to fulfill their American dreams. 


Elaine Weiss earned her bachelor’s degree at Northwestern 
University and her J.D. at George Washington University. 
For 15 years she has taught law and practiced federal 
administrative law. She is secretary of South Florida AILA, 
an adjunct professor at the University of Miami Business 
School, and a frequent lecturer on immigration law. 
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nce upon a time research in the area of immigration law was 

simple. Every library had the multi-volume Immigration Law & 

Practice by Gordon & Rosenfeld (now Gordon & Mailman). These 

source books were thorough. The original volumes, however, 
were not satisfactorily indexed and the information contained therein was not 
readily accessible to new practitioners and therefore did not meet the demands 
of the litigious immigration attorneys of the next generation. A simple solution 
was developed—the new practitioner would contact a few well-seasoned 
immigration attorneys and at the cost of listening to stories of the good old days, 
a solution was provided. Although the advice was not always well-founded, it 
usually worked. 

For years tax attorneys have complained that the continuous passage of new 
laws and regulations caused eye-strain, anxiety, and insecurity. Immigration 
lawyers are now on a similar treadmill. The passage of the Immigration Act of 
1990 and the technical corrections to this act, as well as the publication of 
proposed, interim, draft, and final regulations implementing such changes, 
requires that seasoned immigration attorneys relearn the law. Attorneys are now 
required to review their libraries to determine whether to upgrade the existing 
books or to purchase new books. This is a difficult task. 

Today the practice of immigration law requires not only an understanding of 
acknowledged public policy and hidden governmental agendas, as well as 
familiarity with immigration-related statutes, regulations, and case law, but also 
the ability to locate the current requirements and procedures instantly. Without 
an adequate immigration library, an attorney lacks the capability to effectively 
represent a client. 

The reliable and mandatory (can’t do without) publications such as /nterpreter 
Releases published by Federal Publications, Inc., the American Immigration 
Lawyers Association Monthly Mailings, and the Visa Bulletin from the Department 
of State Bureau of Consular Affairs have been revised to meet the requirements 
of the 1990’s. Thoroughly researched, quick reference source books to federal 
and administrative cases, regulations, and statutes, such as Kurzban’s Immigra- 
tion Law Sourcebook published by the American Immigration Law Foundation, 
are being updated with reliable current information and references. 

Numerous new publications have hit the market. Some of these publications 
are already outdated and subscribers must rely on the monthly or yearly updates 
to keep track of the current changes in the law. Below is my review of two new 
publications which are not yet outdated. 

The 1992 Immigration Procedures Handbook by Austin T. Fragomen, Alfred 
J. Del Rey, and Steven C. Bell, published by Clark, Boardman, Callaghan, is a 
well-written, accurate and concise guide to immigration practice. It guides the 
practitioner through the basic procedural areas of immigration law. The handbook 
covers B, E, F, H, J, and L nonimmigrant visas, permanent labor certification 
applications, permanent resident petitions based on job offers, family-based 
permanent resident petitions, consular processing, and adjustment of status. 
Each distinct area of law is discussed in a separate chapter and each chapter 
contains sample forms, with completed information and explanations, practice 
alerts, summaries, special rules, transitional rules, filing fees, and sample 
supporting documentation and letters. Commonly asked questions are answered 
and common mistakes are highlighted. Basic requirements are analyzed, 
procedures at the border discussed, and methods for change of status and 


supporting documentation and letters. Commonly asked questions are answered 
and common mistakes are highlighted. Basic requirements are analyzed, 
procedures at the border discussed, and methods for change of status and 
extensions are reviewed. The appendix contains a list of INS and DOL offices 
and visa-issuing posts, with addresses and phone numbers. 

A new practitioner can rely on this book with confidence in preparing 
straightforward petitions and applications. Unique areas of law may require further 
research from other sources. This handbook is not intended as a source book 
and it does not provide supporting case citations. New practitioners are warned 
that this book is not intended as a comprehensive authoritative guide to complex 
issues of immigration law. 

The 1992 Immigration Employment Compliance Handbook by Austin T. 
Fragomen, Jr., and Steven C. Bell, published by Clark, Boardman, Callaghan, is 
a guide to employment authorization, verification processes, INS investigations, 
and fine procedures under the Immigration Reform & Control Act. This handbook 
has been rewritten to incorporate the new INS regulations, guidelines, and 
interpretations. The handbook is written as a comprehensive guide for those 
people who are directly affected by IRCA. A law degree is not required to use this 
guide. 

The handbook is divided into seven easy-to-understand sections, with an 
emphasis on key issues, traps for the unwary, and step-by-step procedures to 
avoid violations and to ameliorate fines. Answers to common questions are 
provided. 

Part 1 summarizes the employers’ obligations. IRCA is discussed, along with 
its employer sanctions and antidiscrimination provisions. Part 2 points out critical 
issues for employers. The constructive knowledge controversy and the employer's 
duty to inquire are analyzed. Part 3 guides employers through the enforcement 
process and methods for dealing with INS and DOL. Part 4 familiarizes employers 
with employer sanctions litigation. Procedures for fighting the imposition of fines 
and criminal penalties are discussed. Sample forms such as complaints, 
responses, answers, motions, and interrogatories are provided. Part 5 discusses 
special immigration-related discrimination provisions. Part 6 provides an overview 
of employment eligibility verification. Part 7 is an employment verification guide. 
Illustrations of government documents that have been approved by INS for use 
in the verification procedures are contained in this part. 

The limited need for extensive legal services in regard to IRCA and the fact 
that first-time employer sanction cases can usually be expeditiously settled, 
dictate that an attorney limit his or her library in this area. This handbook readily 
meets the needs of most attorneys. 

In summary, both books are well-written and are welcome additions to the 
immigration law library. They should be used as handbooks for easy reference 
and not as a substitute for research source books. 


Jeffrey A. Bernstein is a partner in the law firm of Bernstein & Berger, P.A. 
He received his J.D. degree (cum laude) from the University of Miami and his 
B.A. degree from Syracuse University. He is the treasurer of the South Florida 
Chapter of the American Immigration Lawyers Association. He is designated 
with The Florida Bar in the field of immigration and naturalization law. 
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‘Alfred J. Del Steven C-Bel 
: 


ttorneys representing indi- 
viduals who suffer per- 
sonal injuries and receive, 
by settlement or by court 
order, recompense for the injuries must 
properly structure the award to mini- 
mize taxes and therefore maximize the 
clients’ recoveries. If properly arranged, 
a structured settlement can provide 
an injured party with payments which 
are completely exempt from federal 
income tax and provide the tortfeasor 
with a current income tax deduction. 
The typical structured settlement in- 
volves the purchase of an annuity, 
from which the payments are used to 
satisfy the tortfeasor’s obligation to 
make periodic payments to the injured 
party. In most cases, the injured party 
is not involved in the selection of the 
insurance company issuing the annu- 
ity or the actuarial computations 
necessary to evaluate the annuity. 

As problems continue to plague the 
insurance industry, plaintiffs’ counsel 
must be careful to advise their clients 
to become involved in the selection of 
the annuity issuer and to assess the 
methods by which a more secure struc- 
tured settlement can be achieved. This 
article will outline the general rules 
governing the taxation of awards re- 
ceived on account of personal injuries 
and sickness, the deductibility of 
amounts paid by parties obligated to 
pay such awards, and the methods by 
which such awards can be structured 
to allow the injured party (and the 
tortfeasor) to reap the greatest tax 
benefits. 


General Rules 

As a general rule, §104(a)(2) of the 
Internal Revenue Code of 1986, as 
amended, provides that amounts re- 
ceived as compensation for personal 
injuries or sickness are excludable from 


78 THE FLORIDA BAR JOURNAL/MAY 1992 


TAX LAW NOTES 


Tax Aspects of Personal Injury 
Awards and Structured Settlements 


Practitioners must 
be careful to 
analyze the 
terms of a judgment 
or settlement from a 
federal income tax 
standpoint in order 
to maximize their 
clients’ awards 


by Mark A. Coel 


the gross income of the recipient. This 
exclusion applies regardless of whether 
the damages are received as a result 
of a judgment or as the result of an 
agreement entered into in lieu of a 
judgment.! Moreover, such exclusion 
applies whether the damages are paid 
in one lump sum or as periodic pay- 
ments.2 


Damages Received on 
Account of Personal Injuries 
The regulations interpreting Code 
§104(a)(2) define the term “damages 
received” as “an amount received (other 
than workmen’s compensation) through 
prosecution of a legal suit or action 
based upon tort or tort type rights, or 
through a settlement agreement en- 
tered into in lieu of such prosecution.”3 
The case law abounds with respect to 
the definition of the term “on account 
of personal injuries.” While the case 


law is clear that the term includes 
injuries resulting from typical torts 
(battery, infliction of emotional dis- 
tress, defamation, etc.), a great deal of 
uncertainty exists as to the application 
of the term to injuries affecting an 
individual’s proprietary interests, par- 
ticularly those occurring in the 
workplace. The Internal Revenue Serv- 
ice has taken the position that amounts 
paid as compensation for discrimina- 
tion based on race, sex, or national 
origin are taxable where such amounts 
are intended to compensate the plain- 
tiff for wages which would have been 
earned but for the discrimination.* For 
example, in the context of a sex dis- 
crimination suit brought by an em- 
ployee against her employer, the Serv- 
ice took the position that an award 
arising out of an action for sex dis- 
crimination is more similar to a busi- 
ness or professional injury rather than 
a personal injury.5 Although some 
courts have acknowledged that such 
awards, to the extent they include 
payments for backpay, would result in 
tax to the recipient, a number of courts 
have rejected the Service’s position 
where the recipient receives an award 
for both backpay and liquidated dam- 
ages.® These courts apply the “origin 
of the character of the claim” approach 
in determining the excludability of 
amounts paid as compensation for per- 
sonal injuries.’ Using this approach, 
the courts analyze the underlying in- 
jury to determine whether such injury 
is the result of a tort or tort type action 
involving personal injuries. To the ex- 
tent the injury is the result of a tort 
or tort type action involving personal 
injuries, such an award would in all 
likelihood be excludable from gross 
income pursuant to Code §104(a)(2), 
at least to the extent liquidated 
damages are awarded.® 


Punitive Damages 

Prior to the amendment of Code 
§104(a) by the Revenue Reconciliation 
Act of 1989, a great deal of controversy 
existed as to the extent to which puni- 
tive damages awarded in a personal 
injury action fell within the exclusion 
provided by Code §104(a)(2). In the 
past, the Service took the position that 
a recovery consisting only of punitive 
damages arising from a personal injury 
was fully taxable. Section 7641(a) of 
the Revenue Reconciliation Act of 1989 
eliminated any uncertainty as to the 
treatment of punitive damages by pro- 
viding that punitive damages are only 
excludable from gross income when 
received in connection with cases in- 
volving physical injury or sickness. If 
punitive damages are received in con- 
nection with injuries or sickness which 
are not physical in nature, such puni- 
tive damages will not be excludable 
from gross income. 


Substantiating the 
Tax Treatment 

Too often, practitioners fail to specify 
in a settlement agreement the charac- 
ter of the payments being made to the 
injured party. The necessity for speci- 
fying the character of payments is 
particularly relevant when a complaint 
alleges a number of injuries, the recov- 
ery on some of which may not be 
excludable from gross income. If, pur- 
suant to the settlement agreement, a 
defendant admits to liability and makes 
payment only with respect to injuries 
for which payment would be excludable 
from gross income (assuming the com- 
plaint also alleged injuries, the com- 
pensation for which would not be ex- 
cludable from gross income), the in- 
jured party would have a much stronger 
argument that all of such payments 
are excludable from gross income. Al- 
though the Service may look to the 
complaint and other documents under- 
lying the claim to attack an allocation, 
a specific allocation set forth in a 
release or other related document is 
extremely helpful in establishing the 
tax treatment of payments made to the 
injured party.!° If an allocation is 
agreed to, such an allocation should 
be made in writing and be entered into 
prior to actual payment. 


The Structured Settlement 
As indicated above, the language of 
Code §104(a)(2) provides that the ex- 


clusion from gross income applies to 
both lump sum payments and periodic 
payments. Within this language and 
the interpretation thereof lies a great 
deal of flexibility with respect to the 
structuring of settlements in order to 
obtain the most beneficial tax results. 

The tax consequences of accepting a 
lump sum payment versus accepting 
periodic payments pursuant to a struc- 
tured settlement can be very signifi- 
cant. 

Example 1: Plaintiff, in settlement 
of a suit involving physical injuries, 
agrees to accept from defendant a lump 
sum amount totalling $1,000,000. In 
exchange for this lump sum payment, 
defendant is released from any and all 
liability arising from plaintiffs claim. 
Plaintiff takes the $1,000,000 and in- 
vests such amount in a 20-year taxable 
obligation yielding 10 percent per an- 
num. At the end of one year, the 
plaintiff has interest income of 
$100,000. Although the lump sum pay- 
ment would not be includable in 
plaintiff's gross income for federal in- 
come tax purposes, the $100,000 of 
interest income earned by the plaintiff 


would be subject to federal income tax, 
resulting in an after-tax return of 
$69,000 (assuming a 31 percent tax 
rate). If plaintiff does not reinvest any 
portion of the $69,000, plaintiff's after- 
tax recovery would total $2,380,000 
($1,000,000 plus $69,000 per year for 
20 years). 

Example 2: Assume the facts of Ex- 
ample 1, except that instead of making 
a lump sum payment to plaintiff, de- 
fendant agrees to pay plaintiff $117,459 
per year for the next 20 years. Defen- 
dant determines these payments by 
present valuing a stream of payments 
at a 10 percent rate of return which 
amount yields the $1,000,000 figure 
set forth in Example 1. Because the 
plaintiff has no right to the discounted 
present value of these payments, no 
portion of the periodic payments re- 
ceived by plaintiff would be subject to 
taxation. If plaintiff were to invest 
$48,459 of each periodic payment 
($117,459 less the $69,000 annual after- 
tax return described in Example 1 
which is presumed to be spent each 
year) at six percent in tax exempt zero 
coupon obligations maturing in 20 years 
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from the settlement date, such invest- 
ment would return $1,782,592. In this 
example, plaintiffs return would total 
$3,162,592 ($1,782,592 plus $69,000 
per year for 20 years). 

These examples illustrate the poten- 
tial tax benefits available through the 
use of a structured settlement. The 
plaintiff in Example 2 would receive 
an additional $782,592 ($3,162,592 less 
$2,380,000) at the end of 20 years. 

There are a number of potential 
downsides to the use of the structured 
settlement set forth in Example 2. 
Depending on the structure of the ar- 
rangement and the soundness of the 
source from which the periodic pay- 
ments will come, the plaintiff risks not 
receiving the entire award if the defen- 
dant defaults on its obligation to make 
the payments. This possibility must 
be weighed against accepting a lump 
sum payment and investing such 
amount in either tax-exempt obliga- 
tions or taxable obligations which would 
yield a desirable after-tax return. The 
downside to the defendant is the defen- 
dant’s inability to deduct the full 
amount of the damage award in the 
year of the settlement, as would be the 
case in Example 1, assuming the defen- 
dant is in a position to deduct the 
damage award as a trade or business 
expense.'! Code §461 provides that a 
taxpayer is not entitled to a deduction 
in connection with the payment of a 
liability until economic performance has 
occurred.!? In Example 2, economic per- 
formance would not occur until the 
defendant makes a payment to plain- 
tiff. Therefore, defendant would only be 
entitled to deduct each of the periodic 
payments in the year in which each 
such payment is made. The inability 
to deduct the full amount of the dam- 
age award in the year of settlement 
may impact the total amount the defen- 
dant is willing to pay to the plaintiff. 

In the typical structured settlement, 
the tortfeasor or the tortfeasor’s insur- 
ance company purchases an annuity 
in order to fund the periodic payments. 
In order for the injured party to avoid 
being taxed on the income element 
attributable to the annuity, the injured 
party may not have an ownership in- 
terest in the annuity.!3 Moreover, the 
injured party may only look to the 
tortfeasor for the payment of the peri- 
odic payments.!* Here again, however, 
the tortfeasor would not be entitled to 
deduct the amount paid to purchase 
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the annuity. Instead, as the tortfeasor 
receives payments on the annuity, it 
would be subject to federal income tax 
on the interest element within each 
annuity payment. As the tortfeasor 
makes payments to the injured party 
(and assuming such payments consti- 
tute a trade or business expense of the 
tortfeasor), the tortfeasor would then 
be entitled to a deduction for the 
amount paid to the injured party. 


Code §130 

As mentioned above, tortfeasors may 
only deduct periodic payments as eco- 
nomic performance occurs (which 
generally means a deduction only as 
and when amounts are actually paid 
to the injured party). Where, however, 
the tortfeasor pays an amount to a 
third party for such third party’s as- 
sumption of the tortfeasor’s liability to 
make periodic payments and the as- 
signment of the tortfeasor’s liability 
satisfies the requirements of Code §130, 
the Treasury Regulations under Code 
§461(h) allows the tortfeasor to deduct 
the full amount paid to the third 
party.!5 

Code §130 generally provides that 
amounts paid by a tortfeasor to a third 
party for such party’s agreement to 
accept the tortfeasor’s liability to make 
periodic payments will not result in 
taxable income to the third party (as- 


suming compliance with the require- 
ments of Code §130, as more fully set 
forth below). The payments received 
by the injured party from the third 
party/assignee under an arrangement 
satisfying the requirements of Code 
§130 would still be entirely excludable 
from the gross income of the recipient/ 
injured party.!6 However, Code §130 
may only be relied upon in cases in- 
volving physical injury or sickness. 

The typical arrangement under Code 
§130 involves the assignment by a 
tortfeasor (or its insurance company) 
to a third party (usually another insur- 
ance company) of its liability to make 
periodic payments to the injured party. 
In exchange for a release of liability, 
the tortfeasor pays to the third party 
a fixed amount. The third party would 
not recognize income to the extent the 
amount paid to it is used to purchase 
certain investments which are in turn 
used by the third party to satisfy its 
obligation to the injured party.!7 This 
so-called “qualified assignment” must 
satisfy the following criteria: 

1. The assignee assumes the liability from 
a person who is a party to the suit or 
agreement; 

2. The periodic payments being assumed 
are fixed and determinable as to the amount 
and time of payments; 

3. Such periodic payments cannot be ac- 
celerated, deferred, increased or decreased 
by the recipient of such payments; 

4. The assignee’s obligation on account of 
the physical injury or sickness is no greater 
than the obligation of the person who as- 
signed the liability; and 

5. Such periodic payments must be ex- 
cludable from the gross income of the recipi- 
ent pursuant to Code Section 104(a)(2).!8 

In order to fund its obligation to 
make periodic payments to the injured 
party, the assignee may only purchase 
“qualified funding assets.”!9 A quali- 
fied funding asset is defined as an 
annuity contract issued by a company 
licensed to do business as an insurance 
company under the laws of any state, 
or any obligation of the United States, 
provided that: 


1. Such annuity contract or obligation is 
used by the assignee to fund periodic pay- 
ments under any qualified assignment; 

2. The payment periods under the annu- 
ity contract or obligation are reasonably 
related to the periodic payments under the 
qualified assignment, and the amount of 
any such payment under the contract or 
obligation does not exceed the periodic pay- 
ment to which it relates; 

3. Such annuity contract or obligation is 
designated by the assignee (in such manner 
as the Secretary of the Treasury shall by 
regulations prescribe) as being taken into 


= 


account under Code Section 130; and 

4. Such annuity contract or obligation is 
purchased by the assignee not more than 
sixty (60) days before the date of the quali- 
fied assignment and not later than sixty 
(60) days after the date of such assign- 
ment.?0 


If properly structured, a qualified 
assignment: i) allows the tortfeasor to 
fully deduct the amount paid in ex- 
change for a release of liability; ii) does 
not affect the injured party’s ability to 
exclude from gross income all amounts 
paid pursuant to the qualified assign- 
ment; and iii) allows the assignee of 
the qualified assignment to exclude 
from gross income the amount received 
for agreeing to such qualified assign- 
ment to the extent such amount does 
not exceed the aggregate cost of the 
qualified funding assets. 


Structured Settlements 
in Today’s Economy 

The recent economic downturn and 
its effect on the insurance industry 
may leave many injured parties reluc- 
tant to agree to a structured settlement 
where the periodic payments will be 
funded through the purchase of an 
annuity from a poorly rated insurance 
company. Although an injured party 
may have some input with regard to 
the selection of a particular annuity 
issuer, more often the injured party 
has little say in this selection. More- 
over, many injured parties and their 
counsel overlook the ability of the com- 
pany issuing the annuity to continue 
to make the annuity payments. In 
many instances, structured settlements 
can continue for 10 years or more, and, 
therefore, injured parties and their 
counsel must carefully scrutinize the 
company selected to issue the annuity 
which is in turn used to fund the 
periodic payments. 

In situations where an injured party 
is not satisfied with the strength of the 
annuity issuer selected by the defense, 
an arrangement may be structured 
providing the injured party with more 
secure investment options. One possi- 
ble approach is the establishment of a 
settlement trust naming the injured 
party as beneficiary and an independ- 
ent third party as trustee. The tortfea- 
sor would assign its liability to make 
periodic payments to the trust, which 
assignment must satisfy the require- 
ments of a qualified assignment set 
forth above. In exchange for obtaining 


the injured party’s release, the tortfea- 
sor would pay a fixed amount to the 
trust. The trust would use these funds 
to purchase a “qualified funding asset” 
in order to fund its liability to make 
the periodic payments to the injured 
party. The injured party would at no 
time be entitled to receive the amount 
paid to the trust by the tortfeasor in 
exchange for the injured party’s re- 
lease nor would the injured party have 
any rights to the annuity or the pay- 
ments therefrom. The injured party 
would only be entitled to receive from 
the trust the periodic payments in 
accordance with the liability assigned 
to the trust by the tortfeasor. Using 
this structure, no portion of the 
amounts received by the injured party 
should be subject to federal income 
tax.?! 


Conclusion 

As the discussion above indicates, 
practitioners must be careful to ana- 
lyze the terms of a judgment or settle- 
ment from a federal income tax stand- 
point in order to maximize their clients’ 
awards. Moreover, as confidence in the 
insurance industry continues to dimin- 
ish, practitioners must also take care 
in advising clients with regard to the 
choice of annuity issuers where a struc- 
tured settlement has been chosen. The 
use of the qualified assignment through 
a settlement trust can provide injured 
parties with a more secure investment 
while preserving the benefit of a steady 
stream of payments without a result- 
ing federal income tax.0 
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YOUNG LAWYERS’ REPORT 


A “Partial” Motion to Dismiss Under 


Federal Rule of Civil Procedure 12: 


ederal Rule of Civil Proce- 
dure 12(a) does not ex- 
pressly address whether a 
partial motion to dismiss 
(i.e., one which seeks dismissal of less 
than all counts of the complaint) auto- 
matically extends a defendant’s time 
to answer the unchallenged causes of 
action of the complaint. The purpose 
of this article is threefold: to recom- 
mend that Rule 12 be amended to 
clarify the ambiguity; to urge courts 
in the interim to adopt a uniform 
interpretation, preferably by promul- 
gation of local rules; and to alert fed- 
eral court practitioners that they risk 
a default judgment if they do not 
answer the unchallenged counts of the 
complaint in the event they file a 
partial motion to dismiss. 

Rule 12(a) provides that a defendant 

must serve an answer within 20 days 
after service of the summons and com- 
plaint. However, the service of a motion 
permitted under Rule 12 extends a 
defendant’s time to answer the com- 
plaint. Rule 12(a) provides, in relevant 
part: 
The service of a motion permitted under 
this rule alters the periods of time as 
follows, unless a different time is fixed by 
order of the court: (1) if the court denies the 
motion or postpones its disposition until the 
trial on the merits, the responsive pleading 
shall be served within 10 days after notice 
of the court’s action. . . . 

Thus, if a defendant moves to dis- 
miss the complaint, for example, 
pursuant to Rule 12(b)(6) for failure to 
state a claim upon which relief can be 
granted, Rule 12(a) extends the defen- 
dant’s time to answer until 10 days 
after notice of the court’s action, unless 
a different time is prescribed by the 
court.! However, Rule 12(a) does not 
expressly address whether the filing 
of a Rule 12(b) motion which seeks 
partial dismissal of the complaint (i.e., 
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dismissal of less than all of the counts) 
extends a defendant’s time to answer 
those counts not challenged in the Rule 
12 motion. Further, the advisory com- 
mittee notes to Rule 12 shed little light 
on the issue. 

A preliminary question which arises 
is whether a partial motion to dismiss 
is a motion “permitted” under Rule 12. 
On the one hand, Rule 12(a)’s language 
(“if the court denies the motion. . . the 
responsive pleading shall be served 
within 10 days ... implies that no 
answer is necessary if the defendant’s 
motion is granted, though an answer 
will still be necessary, of course, if a 
partial motion to dismiss is granted; 
the unchallenged counts would still 
have to be answered. On the other 
hand, the language of Rule 12(b)(6) 
(“failure to state a claim upon which 
relief can be granted”) (emphasis ad- 
ded) suggests that a partial motion 


clearly is allowed. Moreover, no re- 
ported decision has expressed doubt 
over the propriety of a partial motion 
to dismiss. Therefore, assuming a par- 
tial motion to dismiss is an authorized 
motion, the critical issue is whether 
the drafters of Rule 12(a) intended that 
a partial motion to dismiss operate to 
enlarge automatically a defendant’s 
time to answer any unchallenged 
counts. 


Case Law 

Only five reported decisions address 
the issue of whether a partial motion 
to dismiss extends a defendant’s time 
to answer the unchallenged causes of 
action. In Business Incentive Co. uv. 
Sony Corp. of America, 397 F.Supp. 63 
(S.D.N.Y. 1975), the defendants moved 
to dismiss, under Rule 12(b)(6), seven 
of the nine counts of the complaint, and 
the plaintiff cross-moved for partial 
summary judgment on the two counts 
not challenged in defendant’s motion, 
on the ground that defendants’ failure 
to answer those counts within 20 days 
of service constituted a default. The 
court concluded, without explanation, 
that the partial motion to dismiss “auto- 
matically” extended defendant’s time 
to answer all of the counts, including 
the two unchallenged ones. 

In Gerlach v. Michigan Bell Tele- 
phone Co., 448 F.Supp 1168 (E.D.Mich. 
1978), the defendant filed a motion to 
dismiss four counts of a six-count com- 
plaint. When the defendant failed to 
answer the remaining two counts, the 
plaintiffs moved for a default judgment 
on those counts. The court observed: 
The general language of [Rule 12(a)] does 
not specify whether an answer shall be to 
the complaint as a whole or to each inde- 
pendent claim set forth in the com- 
plaint. . . . Defendant argues that it should 


be able to quickly narrow the scope of a 
lawsuit to those claims really in conflict 


: 
| 
| | 


before the court. While this court fully 
agrees with defendant’s argument, their 
[sic] proposition presents no reason for de- 
laying the progress of litigation with respect 
to those counts of a complaint which are not 
addressed by a motion filed under F.R.C.P. 
12(b). Separate counts are, by definition, 
independent bases for a lawsuit and the 
parties are responsible to proceed with litiga- 
tion on those counts which are not challenged 
by a motion under F.R.C.P. 12(b).? 


The court, however, denied plaintiffs’ 
motion for default judgment, stating 
that such a remedy was too harsh 
under the circumstances. It also or- 
dered the defendant to answer the 
remaining two counts of the complaint 
within 10 days and to reimburse plain- 
tiffs for attorneys’ fees and costs 
incurred in connection with the filing 
of the default judgment motion. 

In Bull HN Information Systems, 
Inc. v. American Express Bank Lim- 
ited, No. 88 Civ. 2103 (S.D.N.Y. April 
6, 1990) (1990 U.S. Dist. LEXIS 3819), 
the court, without deciding whether 
Gerlach was properly decided, refused 
to enter a default judgment on two 
unanswered claims which were not 
challenged in a partial motion to dis- 
miss. The defendant moved to dismiss 
all but two counts of a multicount 
complaint and did not answer the two 
unchallenged counts. The plaintiffs 
moved for default judgment on those 
two counts, arguing that the defendant 
was required to serve an answer. In 
denying the motion for default judg- 
ment, the court, noting that the court 
in Gerlach refused to enter a default 
judgment, stated that a separate an- 
swer “is not required by the plain 
language of the rule, and such a de- 
fault judgment would be a very harsh 
remedy under the circumstances.”3 

The court in Brocksopp Engineering, 
Inc. v. Bach-Simpson, Ltd., 136 F.R.D. 
485 (E.D. Wisc. 1991), expressly dis- 
agreed with Gerlach. In this case, the 
plaintiff filed a seven-count complaint 
against four defendants. The four de- 
fendants jointly moved to dismiss only 
counts three through seven. The clerk 
entered a default against one of the 
defendants for failing to answer counts 
one and two within the required time. 

The court vacated the clerk’s entry 
of default, concluding that the service 
of a partial Rule 12(b) motion enlarges 
the time to answer all of the counts of 
the complaint. The court agreed with 
commentators Wright and Miller that 
two disadvantages can flow from re- 
quiring defendants to answer unchal- 


lenged counts: duplicative sets of 
pleadings may be required if the Rule 
12(b) motion is denied, and confusion 
may arise over the proper scope of 
discovery during the motion’s pendency. 
The most recent case to examine the 
interpretation of Rule 12(a) also de- 
clined to follow Gerlach. In Ricciuti v. 
New York Transit Authority, No. 90 
Civ. 2823 (S.D.N.Y. Oct. 3, 1991) (1991 
U.S. Dist. LEXIS 13981), two defen- 
dants in a multidefendant action filed 
a motion to dismiss “a significant por- 
tion” of the complaint pursuant to Rule 
12(b)(6). Apparently, all but one count 
was challenged in the motion. Defen- 
dants’ motion was denied in its entirety, 
and they subsequently served and filed 
an answer. Plaintiffs moved to strike 
defendants’ answer under Rule 12(f) 
as untimely. The court construed the 
motion as one for default judgment 
under Rule 55(b) for failure “to plead 
or otherwise defend.” The court held 
that the language of Rule 12(a) did not 
require the moving defendants to an- 
swer the unchallenged count. It 
reasoned: 
Any motion, particularly when the motion 
addresses a significant portion of the com- 
plaint . . . will suspend the time to answer 
any claim. As a matter of policy and judicial 
economy such a conclusion is required. Were 
it necessary to serve an answer in piecemeal 
fashion, as Gerlach suggests, a procedural 
thicket would emerge. Thorny questions 
would arise as to how the case should 
proceed pending resolution of the motion.4 


Commentators 

Professors Wright and Miller, in the 
latest edition of Federal Practice & 
Procedure, observe that Rule 12(a) is 
unclear regarding whether a Rule 12(b) 
motion directed at some claims en- 
larges the time to answer the remaining 
claims. Although they acknowledge that 
requiring an answer to the unchal- 
lenged counts “has the advantage of 
preventing a party from using a partial 
Rule 12(b) motion to delay adjudication 
of the major portion of an action,” they 
take the position that a defendant 
should not have to file an answer if it 
files a partial motion to dismiss, rea- 
soning that: 
[The Gerlach court’s] approach also has the 
disadvantages of requiring duplicative sets 
of pleadings in the event that the motion is 
denied, and of causing confusion over the 
proper scope of discovery during the mo- 
tion’s pendency. A more considered solution 
might be to hold that a partial Rule 12(b) 
motion expands the time for answering the 
entire pleading, relying on the prospect of 


Rule 11 sanctions to deter the abusive use 
of such a motion.® 

Similarly, Professor Moore, in the 
1992 edition of Moore’s Federal Prac- 
tice, states that “a motion brought 
under Rule 12(b)(6) to dismiss for fail- 
ure to state a claim will extend the 
time to answer, even if the motion does 
not address all of the claims in the 
complaint.”6 


Advantages of 
Requiring an Answer 

The major advantage of requiring a 
defendant to answer the unchallenged 
counts of the complaint within the 
20-day time limit is that the plaintiff 
can narrowly tailor its discovery re- 
quests, because the defendant will be 
forced to admit or deny allegations 
relevant to the unchallenged counts 
and assert any defenses thereto. Re- 
quiring an answer to the unchallenged 
counts within 20 days of service of the 
summons and complaint is also consis- 
tent with the rules’ underlying policy 
that discovery is not automatically 
stayed during the pendency of a mo- 
tion.’ A partial motion to dismiss often 
has the practical effect of impeding, 
often paralyzing, the progress of dis- 
covery, and the rules contemplate a 
steady—if not swift—discovery pace. 

Moreover, requiring an answer 
within 20 days of service of the sum- 
mons and complaint is consistent with 
the rules’ language that a plaintiff may 
commence discovery against a party 
after service of the complaint and sum- 
mons upon that party, and not after 
the defendant’s filing of an answer.® 
Although one might argue that this 
language suggests that discovery may 
proceed in the absence of an answer, a 
plaintiff can commence more meaning- 
ful, narrowly tailored discovery after 
reviewing a defendant’s answer. 
Clearly, more extensive and focused 
discovery occurs after service of the 
answer, which informs the plaintiff of 
the defendant’s admissions, denials, 
and defenses. Thus, the fact that dis- 
covery may be sought by the plaintiff 
after service of the complaint and sum- 
mons does not militate in favor of 
interpreting Rule 12(a) to permit a 
defendant to delay its answer to any 
unchallenged counts. 

Finally, requiring a defendant to 
answer the unchallenged counts dis- 
courages the filing of a partial motion 
to dismiss solely as a dilatory tactic, 
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and encourages expedient discovery. 
This, in turn, may lead to an earlier 
resolution of the case, by way of settle- 
ment or verdict, as the case is likely to 
be in a trial posture sooner. 


Disadvantages of 
Requiring an Answer 

The perceived principal disadvan- 
tage of interpreting Rule 12(a) to 
require an answer to the unchallenged 
causes of action of the complaint is 
that it may result in duplicative discov- 
ery if the motion to dismiss is not 
granted in its entirety. For example, a 
party may have to redepose a witness 
to inquire about the claims that sur- 
vived the motion. Moreover, Wright 
and Miller contend that the parties 
may dispute the scope of discovery 
during the pendency of the motion. 
These arguments are unpersuasive, how- 
ever, because a party may not suspend 
its discovery during the pendency of a 
motion to dismiss—even one which 
seeks dismissal of the entire complaint— 
absent an order to the contrary. Thus, 
if discovery may proceed under the 
rules when all counts have been chal- 
lenged, it is illogical to allow a 
defendant, as a matter of course, to 
suspend discovery when only some 
counts have been attacked. Of course, 
a defendant can always move for a stay 
of discovery, in its entirety or with 
respect only to the moved-upon claims, 
but such motions are encountering grow- 
ing judicial disfavor.? 

Another perceived disadvantage of 
requiring a defendant to answer the 
unchallenged counts is that piecemeal 
pleadings may be required—first, an 
answer to the unchallenged counts, 
and a second answer if the motion to 
dismiss is successful on less than all 
of the counts. In addition, a defendant’s 
answer, including its affirmative de- 
fenses and counterclaims, often depends 
upon which claims survive the motion. 
Moreover, a defendant may be uncer- 
tain how to answer certain paragraphs 
of the complaint, particularly the fac- 
tual allegations which logically support 
only the challenged counts of the com- 
plaint but which are incorporated by 
reference in all of the causes of action. 
However, these disadvantages, most 
notably the potential for piecemeal 
pleadings, can be alleviated by the 
simple filing of an amended answer 
upon the disposition of the motion. 
With today’s computer technology, 
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amending an answer is hardly a cum- 
bersome task. 

Finally, forcing a defendant to an- 
swer unchallenged counts may 
encourage a frivolous (or an unlikely-to- 
succeed) motion to dismiss all of the 
complaint’s claims. A defendant with 
meritorious grounds on one count may 
strain to move to dismiss all counts 
simply to delay its answer. However, 
this concern, should be adequately al- 
layed by Rule 11. 


Conclusion 

Rule 12(a) should be interpreted to 
require a defendant who files a partial 
motion to dismiss to answer the un- 
challenged counts of a complaint within 
20 days of service of the summons and 
complaint. This interpretation is most 
consistent with the underlying policies 
behind the Federal Rules of Civil Pro- 
cedure, under which discovery is not 
automatically stayed by the filing of a 
Rule 12 motion. Further, this interpre- 
tation will promote efficient discovery 


. by enabling plaintiffs to commence im- 


mediately narrowly tailored discovery 
and by preventing defendants from 
unnecessarily delaying the progression 
of the lawsuit. 

This conclusion also takes into ac- 
count the practical consideration that 
courts often do not resolve motions to 
dismiss until several months after they 
are briefed. Judicial economy is not 
served by delaying discovery during 
the pendency of a motion to dismiss, 
especially in view of the fact that it is 
hardly burdensome for a defendant to 
answer the unchallenged counts. Fi- 
nally, any hardships which could result 
in particular cases can be raised by 
defendants by appropriate motion and 
resolved on a case-by-case basis. 

In the interim, an attorney who files 
a partial motion to dismiss would be 
prudent either to seek permission from 
opposing counsel to extend its time to 
answer the unchallenged counts, or 
move the court for an extension of time 
to answer the unchallenged counts. 
Although a court is likely to vacate a 
clerk’s entry of default or a default 
judgment even if it agrees with the 
Gerlach interpretation of Rule 12(a), 
it is possible that a court may refuse 
to vacate them. Further, it is the clerk, 
and not the court, which enters a 
default as a matter of course if less 
than all of the counts are attacked.!° 
Hence, even if the court agrees that 


Rule 12(a) enlarges a defendant’s time 
to answer all of the counts until resolu- 
tion of the motion, the attorney will 
be forced to file a motion to vacate the 
clerk’s entry of default.9 


1 In addition to a motion pursuant to 
Fep. R. Civ. P. Rule 12(b)(6), partial motions 
are sometimes brought pursuant to the 
following other provisions of Rule 12: Rule 
12(c) (motion for judgment on the plead- 
ings); Rule 12(e) (motion for more definite 
statement); and Rule 12(f) (motion to strike). 
In addition, there are other potential Rule 
12(b) “partial” motions aside from Rule 
12(b)(6), discussed below. 

Many Rule 12(b) defenses attack the 
court’s ability to hear the entire dispute, at 
least with respect to the moving defendant. 
See Rule i2(b)(2) (lack of personal 
jurisdiction), Rule 12(b)(3) (improper serv- 
ice), Rule 12(b)(4) (insufficiency of process), 
and Rule 12(b)(5) (insufficiency of service 
of process). However, it is possible that, in 
addition to Rule 12(b)(6), two other rules— 
Rule 12(b)(1) (lack of subject matter 
jurisdiction) and Rule 12(b)(7) (failure to 
join an indispensable party)—can be as- 
serted successfully, yet not dispose of the 
entire case with respect to the moving 
defendant. 

The conclusions reached in this article 
also apply to a partial motion to dismiss 
filed by a plaintiff in response to a defen- 
dant’s counterclaims. 

2 Gerlach v. Michigan Bell Telephone 
Co., 448 F.Supp, 1168, at 1174 (emphasis 
added). 

3 The court’s holding that an answer is 
“not required by the plain language of the 
rule” can arguably be construed two ways. 
One, it can be interpreted to state that “a 
separate answer is plainly not required by 
the rule.” Or two, it can be read to mean 
that “there is no plain language requiring 
an answer.” It is reasonably apparent that 
the court intended to convey the second 
interpretation; otherwise, the court would 
not have stated that a default judgment 
would have been too harsh under the cir- 
cumstances. Further, the court relied upon 
the Gerlach decision, in which the court 
denied plaintiffs’ motion for default judg- 
ment but held that Fen. R. Crv. P. Rule 12 
should be construed to require the defen- 
dant to answer immediately the unchal- 
lenged counts of the complaint. 

4 Ricciuti v. New York Transit Author- 
ity, LEXIS 13981, at * 4 and * 5. 

5 Wricht & FEDERAL PRACTICE 
AND ProcebDuRE, §1346, at 181 (2d ed. 1990) 
(emphasis added). 

6 J. Moore, Moore’s FeperAL PRActIce, 
Part 1, §12.3 at 135 (1992 ed.) (emphasis 
added). 

7 By contrast, some states’ procedural 
rules provide for an automatic stay of dis- 
covery during the pendency of a motion to 
dismiss. See, e.g., Crv. Prac. L. AND RULES OF 
N.Y. §3214(b). 

Some district courts have promulgated 
local rules which specifically address 
whether discovery may be stayed by a Fep. 
R. Civ. P. Rule 12(b) motion. See, e.g., Rule 
104(4) of the U.S. District Court for the 


District of Maryland (“{uJnless otherwise 
ordered by the Court, the filing of any 
motion under Fep. R. Civ. P. 12(b)(2) [lack 
of jurisdiction over the person] will stay 
discovery except as to facts relating to the 
issues raised by the 12(b)(2) motion.”). See 
also Rule 15(D) of the U.S. District Court 
for the Western District of Missouri 
(“[aJbsent an order of the Court to the 
contrary, the filing of a motion, including a 
discovery motion, a motion for summary 
judgment, or a motion to dismiss, does not 
excuse counsel from complying with this 
rule reviewing discovery be complete in the 
shortest time reasonably possible.”) (em- 
phasis added). 

8 See, e.g., Fep. R. Crv. P. Rules 30(a) 
(depositions), 33(a) (interrogatories), and 
34(b) (production of documents). Rule 30(a) 
does state, however, that the Florida Su- 
preme Court must obtain leave of court to 
take a deposition prior to the expiration of 
30 days after service of the summons and 
complaint when certain exceptions apply. 

9 In Hachette Distribution, Inc. v. Hudson 
County News Co., Inc., 186 F.R.D. 356, 358 
(E.D.N.Y. 1991), for example, the court 
denied a defendant’s motion to stay discov- 
ery where it had filed a motion to dismiss 
and for summary judgment. The court rea- 
soned that “[dliscovery should be stayed 
only when there are no factual issues in 
need of further immediate exploration, and 
the issues before the Court are purely 
questions of law that are potentially dis- 
positive, such as where a challenge is 
directed to the Court’s jurisdiction.” (Cita- 
tions omitted.) 

In determining whether a stay of all 
discovery pending the outcome of a disposi- 
tive motion is justified, a court will weigh 
several factors, including: the nature of the 
motion; whether the motion raises a “mat- 
ter of law” challenge as opposed to a pleading 
deficiency attack; the complexity of the 
action; the number of parties; and whether 
all defendants have filed a dispositive mo- 
tion. See Hachette Distribution, Inc., 136 
F.R.D. 356, at 358. 

If a defendant files a partial motion to 
dismiss, in contrast to a motion that seeks 
dismissal of the entire complaint, a motion 
to stay discovery has an even lower chance 
of success because the motion, even if 
granted, would not end the litigation. Addi- 
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CIS has made fictitious name 
registration an easy affair. 

It’s as easy as signing your name. 

Since January 1, 1991 the State of 
Florida requires all fictitious names to be 
registered and recorded with the Secretary 
of State’s office. 

Our Fictitious Name Division will 
assist you in preparing and recording 
your completed application. We have 
established a statewide publishing 


Fictitious Name Division m 1201 Hays Street Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 


CORPORATION 
INFORMATION 
SERVICES, INC 


network and will place your fictitious 
name notice in any of the 67 counties. 
With our exclusive tickler file we will 
notify you in five years when it’s time 
to renew and what is required. 

All we need is your John Hancock. 

For answers to your fictitious name 
questions, drop us a line or call us toll 
free at 1-800-342-8086. 

Let CIS register your fictitious name. 
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Limited-Time Offer! 


USCA 


FOR ONLY 


Get extraordinary savings on 
West’s United States Code Annotated* 

Now with a minimum initial 
payment of only $25, you can own the 
premier federal law source for the 
low cost of only $25 per month, plus 
applicable tax, with no pocket part 
charge until 1994. 

But you must act now to take 
advantage of this special offer! 

It’s easy to see why more lawyers 
and judges choose USCA. 

With “Official Text” your answers to 
federal law questions are always reliable 
and up-to-date. Detailed indexing saves 
you valuable time. And crystal-clear 
annotations speed your understanding. 

Best of all, USCA is part of 
West’s coordinated research system. 

So you can probe the full depth of your 
issue with remarkable ease. And have 
more ways to win. 

Call today and make best-selling 
USCA your choice for success. 


1-800-255-2549 
Ext. 996 


USCA 
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